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OF

HIGH COURT CASES

For 1864.

— Tt ————
‘W. BRETT vs. SCHONERSTEDT.

Defendant who had taken the benefit of the Insolvent Act was
sued by Plaintiff for a debt gontracted previously to his Insolvency, the
debt not having been entered in the Insolvent’s Schedule at the time of
his final discharge.

Held, Insolvent being a trader, that under the provisions of Sec. 60
of the Indian Insolvency Act taken in connection with 5 and 6 Vic. ¢. 122
the discharge was good and valid, and that subscquently acquired properly
could not be attached for any debt discharged under the Indblvency.

* Woodroffe for the plaintiff.
Pittar for the defendant.

Levinge J.—~Ia this action the plaintiff seeks to recover
the sum of Rs. 920-2-9, the amount due by the defendant to J'“i’-sng‘d
plaintiff for advertisements inserted, and newspapers sold
and delivered to the defendant at his request, between July 3, 1858,and
September 30, 1863. The defendant admits the amount of the plaintiff’s
demand by letter dated October 1,1863,but disputes his liability to pay
for any item contracted previous to his passing through the Insolvent
Court as a trader; and if defendant is protected from any debt due to
plaintiff contracted previous to his discharge in 1839, the amouflt re-
coverable by the plaintiff in this action is reduced to the sum of Rs.
242. The plaintiff, in answer to this defence, has produced tho
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Ins&ywchedule, in which plaintiff has not been entercd as a cre-
ditor, nor is the debt mentioned ;—and he therefore contends that
the defendant’s discharge does not operate as to his debt, and that
defendant is still liable. This is the only defect in the proceedings
he is able to point ouf. The section of the Indian Insolvent Aect, 11
Vie,, ¢. 21, to which I have been referred is the 60th, which provides
“ that the dischargé of the Insolvent, unless such order shall be made to
the contrary, shall extend to, and shall discharge the Insolvent person-
ally, and also his after acquired property, from all demands which would
be discharged by a certificate under the Bankrupt Laws granted undera
fiat having even date with the Insolvent’s petition, or with the adjudica-
tion, as the case may be.” The English Bankrupt Laws here in force at
the time of granting the defendant’s discharge would appear to be the
5th and 6th Vic., g. 122, and not the Gth Geo. 4, c. 16, to which I
have been referred in the argument. The 37th Section of 5 and 6
Vie. c. 122, thus deals with the certificate. 1t provides ““that every
bankrupt who shall have duly surrendered, and in all things conform-
ed himself, to the laws in force at the time of issuing the fiat of
bankruptey against him, shall be discharged from all debts due by
him when he became bankrupt, and from all claims or demands made
proveable under the fiat, in case he shall obtain a certificate of such
conformityy so signed and allowed, and subject to such provisions
as hereinafter mentioned. The corresponding scction to the above
in 6 Geo. 4 c.16,the previous Act, is the 121st Section to which
I was referred, and the language is the same. On this latter section
there has been a decision quite in point with the present case. I allude
to Dawis vs. Skapiey 1’ B. and 4. 5%, where it is distinctly held,
that by the 121st section of 6 Geo. 4, ¢. 16 as to all debts which
were proveable under the commission, the bankrapt is discharged, not
merely from the debt, but from all remedies for the recovery thereof.”
T have found another very strong case on this subject—namely ez-
22 Holt—In the matter of Makin 2 Mont and Ayr 562. In
thuygease a trustee who was directed to convert the whole of
the testatrix’s property into monsy, and place the same out at
interest upon mortgage for the benefit of the cesfui que trust, em-
ployed the money in his business, paying interest to the party entitled
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o it, and afterwards became bankrupt, and obtained his centificate

amount of the trust money, either by himself or the cestu que trust, who

was entirely ignorant of his misapplication of the trust money, and he con-
tinued to pay the interest to themafter his bankruptoy the same as before.

He became a bankrupt a second time when the cestwi gue trust dis-

covered that he had not invested the money pursuantto the trust of

the will. It was held that his certificate, under the first commission,

was a bar to any proof of the amount under the subsequent fiat.—5

and 6 Vie. ¢ 122, sec. 43 has further provided that a bankrupt is not

liable on any promise to pay a debt discharged by a certificate, unless

such promise be in writing. In the present case there is no promise

in writing; on the contrary, a repudiation. I must therefore hold
on thesauthorities that the debt due to the plaintiff prior to the date of
the certificate is barred by the Insolvent Act 11 Vi, ¢ 21. Plaintiff
therefore is only entitled to recover the sum of Rs. 244. I say no-

thing as to interest, as it is admitted that, directly after action brought,

that amount was tendered to plaintiff and lodged in court. As regards

costs, plaintiff must have his costs up to dateof lodgment of Rs. 242

in court, and defendaut will have the subsequent costs of the suit.

Costs on scale No. 2.

- .

C. S. Hoea, vs. WiLLIAM GREENWAY AND OTHERS.

The Low allows a person #ee right to ccase to be a Hindoo or Mulko-
medan in the fullest sense of the word, and tv become a Christian, and to
claim for kimself, and his descendants all the rights an% obligations of
a British subject.

The Wills Act det XXV. of 1838 applies to the Wiils of East
Indians whether domiciled within or beyond the Lestamentary Jurisdiction
of the High Court. .

An Ezecutor will not be keld liable for devastavit if the will wes so
Sramed as to mislead him, and ke was not called upon to act differently
Jrom kis own views, by any parties toking an interest under the Will.
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Paul and Lowe for plaintiff.
Doyne and Woodroffe for defendants.

In this case one Rose Ann Greenway, living at Cawn.
Jﬁigﬁh pore, together with four of her children, was murdered
there by the rebelsin July 1857. She made her Will on
the 27th of May of%he same year appointing her sons the defendant
W. Greenway, F. E. Greenway, and John Law Turnbull her execu-
tors, and her daughter Rose Ann Gee her executrix.

The Will was proved in the late Supreme Court in September
1857.

R. A. Greenway directed in her Will, that within two years after

- her death all thegestatrix’s property, except Indigo Factories,.should
be sold, and all debts due to her realised ; and that after payment of
debts, legacies, &c., the proceeds should be invested in Government
Se(iurities for her six Children ; also that her share in the firm of
Greenway Brothers should be disposed of by her executors at a fair
valuation, estimated at the time of her death, when her interest would
cease ; but her partners wereto be allowed eight years to pay by
annual instalments all monies due by them to her. Certain Indigo
Factories were not to be sold until eight years after her death, in
order to enable her son F. E." Greenway to work them for himself
for that time; and her partners, in consideration of such indul-
gence, were to advance Rs. 30,000 yearly to the said F. E. Greenway
for that purpose. A number of legacies were left to her children

and grandchildren.

The preseg suit was brought for the purpose of having the Will
construed, and ascertaining who were entitled as legatees under it.
The plaintifl prayed that the estate might be administered under
an order of Court, and that an account might be taken of what estate
had come into the hands of John Law Turnbull, deceased, and also
int the hands of the defendant W. Greenway ; and that in defau}t,
'W. Greenway might beheld personally liable for such loss, or smch °
part thereof, as the estate of the said John Law Turnbuh was

insufficient o replace.
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Evidence was given to shew that John Law Turnbull teck the
principal management of the estate of the testatrix, and the plaintiff
alleged that whilst so managing the estate he greatly wasted it ; and
that his co-executor, the defendant W. Greenway, took no steps to
prevent the alleged waste. :

“The following issues were agreed upon. .

1.—Did Mrs. Greenway make the Will mentioned in the plead-
ings? And is such Will valid to pass tjgg whole of the property
thereby devised and bequeathed ? And does the Wills Act apply
thereto ? : :

2.—~Which of the parties named in the Will pre-deceased the
testatrix, and which of them survived her? And gt what dates did
they respectively die ?

3.—Did any of such persons have any, and what, issue? And
if so, at what respective dates did such of them as died, die ?

4.~Who are the parties now interested, and to what extent are
they interested under the Will ?

5.—~What is the construction as to the power of the executors
in allowing the remaining partners of the firm of Greenway Brothers
to pay monies due by them to the testatrix; and did it apply so as to
give power to the executors to refrain from realising her interest in
that firm until eight years hztd elapsed ?

6.—Was the said power subject to any, and what, condition ?
And if so, was such condition complied with ? And if not, how has
the non-complignce therewith affected the defendant W. Greenway,
and the estate of John Law Turnbull deceased ?

7~What is the construction of the Will as to the legacies to
the children, and for what time were such legacies to be paid ?

8.—What is the construction of the Will as to the legacy to the
grandchildren ? 'Was it to be a legacy to each grandchild, or to the
class ?
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9.+~What is the construction of the Will as to the right of sur-
vivorship among the grandchildren and great grandchildren ?

10.—Is the plaiﬁtiﬁ‘ entitled to an account as against the defen-
dant W. Greenway and the executor of J. L. Turnbull, or either, and
which, of them ?

11.—Is the defendant W. Greenway liable to any, and what,
extent, for devastavit committed by himself and his co-executor, or
either of them ?

12.—Should a receiver be appointed, and ought the defendant
W. Greenway to be restrained from acting as executor ?

With reference to the last issue, Mr. Justice Morgan, on the
28th of September 1863, granted an injunction order against the defen-
dant from acting as executor, and at the same time appointed a
receiver to the estate, allowing Mr. Greenway, however, to retain Rs.
10,000 subject to any order of Coqygrt that might hereafter be made.

Levinge J.—I have formed my opinion upon what should be
my judgment, and shall proceed to dispose of this case. As to the
first issue, it is admitted that Mrs. Rose Anne Grecenway made the
will in the pleadings mentioned. But whether the Wills Act XXV. of
1838 applies to Rose Anne Greenway’s will is the material question.
It was argumentatively put forward by the Counsel for the dgfendant
William Greenway, that the lady at the time of her death was if not
quite a Mahomedan, yet bound by Malomedan laws, and therefore
incapable of taking the benefit of the British law. Failing to prove
that such -was her status, it is said she was but an East Indian, and
therefore incapable of enjoying the full benefit of the ?ritish law. In
short, every attempt was made, and many ingenious arguments put
forward, by Mr. Woodroffe, William Greenway’s Counsel, to take this
case out of the Wills Act. Ifit was not meant to show that Rose
Anne Greenway had at time of her death but the status of a Mahome-
dan, what was the meaning of examining Mr. William Greenway to
show that Ros& Anne Greenway had buried her mother in her garden,
or proving that religious ceremonios were performed by her on the
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death of her mother—the burning of a lamp over her grage, and
employing a Faguir to watch the tomb, and paying him a monthly
salary for many years. Such acts as these rendered by a Christian
lady, which most undoubtedly Rose Anne Greénway was, simply to
my mind proves the fact that she wished to continue certain rites that
her mother may have cherished, and to conform to the practice, in
this respect, adhered to by the Mahomedans, many of whom lived in
her neighbourhood. In my opinion it shows only that she respected
the feeling of Mahomedans, and kept up ceremonies to satisfy others
more that herself, and to do that which might be consonant to the
belief and faith of her mother.

Those acts alone would not prove the lady had not ceased to be a
Mahborfiedan if she had ever been one, which she undoubtedly never
was. Rose Anne Greenway is admitted to have been a daughter of
an East Indian officer born in this country, whose father was British,
but who had a son by a Native woman of India, that son being Rose
Anne Greenway’s father, Lieutenantfffamuel Anderson of the Bengal
Army. There was evidence given to prove that Rose Anune Greenway
was reared by a Mahomedan nurse and had a foster sister at Cawnpore,
who used to live with her. It is clear that from the time of Rose
Aunne Greenway’s entry into the Kidderpore School she was a Chris-
tian, and ceased to be 2 Mahomedan if she had been brought up as
such, of which there is no evidence excepting that she had a Mahome-
dan nurse. Her earlier history is left in obscurity. No Mahomedan
or Hindoo orphan is admitted into the Kidderpore School. This is
proved. She was married as a member of the Church of England in
St. John’s Church in this city, to her husband, Mr. Samuel Green-
way, according to the ceremonies of the Church of England ; she rear-
ed her children as Christian ; she lived as such ; read her Bible and at-
tended divine service, and, as far as I can see, was to all intents and
purposes a member of the Church of England. Yet it is argued, because
the mother was Mahomedan, and was never married, and her child
Rose Anne Greenway illegitimate, thereforc she retained, and had the
status of a Mahomedan. The case in the Privy Council of Adrakam
vs. dbrakam recenily decided, shows that change of religion alone
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does nqt divest a person of the rights, privileges, and obligations of a
Hindoo or Mahomedan, and that such change would potof itself be
sufficient to give a right to a Mahomedan or Hindoo convert to say,
that, by reason of that conversion alone, he was entitled to have the
same laws administered to him as to a British subject. But it is clear
that the law allows a person the right to cease to be a Hindoo or Ma-
bomedan, in the fullest sense of the word, and to become a Christian,
and to claim for himself and his descendants all the rights, and obliga-
tions of a British subject.

It is a question of evidence whether a person has exercised tbat
choice. The law says a Hindoo or Mahomedan may choose to belong
to any other caste, or sect, or persuasion. Pressed by the argument
of Mr. Woodroffe, I have to decide whether Mrs. Greenway by her acts
got rid of the status, it is said she derived from her mother; and I
am prepared to decide she did; and this is to be observed, that if a
Mahomedan or Hindoo, born as such, and living, and brought up as
sueh, can divest herself of the lafy attaching to either sect or portion,
can a person situate as Rose Anne Greenway was, remove herself from
what has been termed the status derived from her mother. We have
the fact, that only East [ndians were admitted to the school at Kidder-
pore. It has been proved she was married according to the rites of
the Church of England to an East Indian. Both were Christians and
married according to the ceremony of the Established Church ; and, as
I said before, she reared her children as Christians; and Mr. W.
Greenway, the defendant, is one. She read her Bible and attended
Church, * and I have heard it ruled thal attending divine worship in a
Roman Catholic Chapel was evidence of a person belonging to that
faith ; and it strikes me it is strong evidence of the fact. Rose Anne
Greenway was therefore a Christian East Indian, living such, and dying
such. I have to decide what law is this Will to be administered
under. Is itto be proved and acted on under Mahomedan or Hindoo
law? Certainly not, for the testatrix was neither one nor the other;
that it is to be administered under British law and acted on as the
Will of any British subject dying in Calcutta, East Indian, or
British born, such is my opinfon. It appears from the authority of
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Musleak vs. Musleak, T Boulnois 284 that this Court, where the
parties are neither Hindoos nor Mahomedans, is bound to adminis-
ter English Law as to land in the Mofussil, and it appears to me that
an executor, as the defendant William Greenway, proving this Will
in this Court, is bound by the English law administered in this Court ;
and the intentions of the testatrix are to be carried out, and will be
consttued, and acted on according to English l#w ; in other words,
that her Will is governed by, and acted on, by the Wills Act. It
certainly appears to me, that as neither the Mahomedan nor Hindoo
law applies to this case, the ez loci or the British law, that is the
law relating to Wills, in force in this Court for British subjects, is to
govern this case. Such seems to me to have been the opinion of the
Judges in the case before mentioned, (Musleak vs. Musleah) where
Chief Justice Colville states (241) “that so much of the law of
England as is applicable to the situation of the people, and as
is not inconsistent with the written law, not only ought to be,
but theoretically, though not ‘atically, is the law, of the
land for all classes except Hindoos™and Mahomedans.” This Will
has been proved by the defendant it this Court. The deceased ac-
quired her own property, dealt with it under the form of a regularly
drawn English Will, and the document is therefore, it seems to me,
affected by the Wills Act. No other than British law is applicable,
and the parties are entitled to every pogfion of that law, common and
statute. The defendant William Greenway, as executor, has availed him-
self of the law relating to the probate of wills of British subjects by taking
out probate, and even wente the length of swearing in his affi-
davit for that purpose, that Rose Anne Greenway was a British born
subject. Iam not going tosay how far that act and affidavit operate
as an esfoppel ; I would not say that the executor is bound by the
affidavit, for his swearing that. Rose Anne Greenway was a British born
subject appears to have been a mistake or oversighf.

The English law being agplicable; it is said by Counsel for Wil-
liam Greenway that the Will§ Act XXV. of 1838 does not apply to an
East Indian who resided and died outside the limits of the Ordinary
Civil Jurisdiction of this Court, and the mere taking out of probate

B
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has no? that effect ; and he points to the provisions of Act XX. of 1841,
and urges, that that Act being still in force, the Wills Act is not appli-
cable; but it seems that that Act was not passed for the purpose of
affecting probate of a Will, or in any way to regulate the subjects of
devises or bequests, but simply to provide a means to enable the repre-
scntative of a deceased person other than a British born subject, dying
in the Mofussil, to obtain a certificate to call in debts, It wouldscem
to me, that unless the operation of a statute is expressly excluded, or
unless there are words showing it is not applicable, it might be applied
to an East Indian as well as to a British-born subject. There are no
words in the Wills Act showing that it is not to apply to the East
Indian. On this branch of the argument the third section of the
Act has been quoted. The followingare the material words of that
clause :—** This Act shall only extend to the Wills of persons whose
‘¢ personal property cannot, by the law of England, pass to their re-
‘¢ presentatives without probate or letters of administration obtained
“in one of her Majesty’s Supreglli Courts of Judicature.” If this lady
had died in England, leaving this Will, her personal property, by the
law of England, would not have passed to her representatives with-
out probate; and if so, as British law is to be applied to other than
Mahomedans and Hindoos, it seems to me that this Wills Aot is
applicable to her Will. By holding the Wills Act to apply to different
legacies left to children, that of Rose Anne Greenway will not lapse,
when those children who perished in the common catastrophe with
their mother left offspring. I cannot help adding that it is much to
b2 regrotted that the question raised before me for decision has not
been made the subject of legislation. East Indians may be wisely
excluded from the operation of certain criminal statutes, but how
far they are to be excluded from the benefits of British laws, statute
and common, gdqinistered on the civil side of this court, ought not
to be left for one moment in doubt. If under the criminal law British-
born subjects are to have the privilege of a trial beforec a juryin the
High Court, no matter how remote from Calcutta the offence may be
committed, it can hardly be expected that that privilege should be
extended to East Indian-born British subjects.
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Before I consider the acts of waste charged against Mr. Gregnway,
or discuss the provisions of the will upon . which Iam called on to ex-
press an opinion, I will go to the question of the deaths of the children,
who are alleged on oneside to have survived Mrs. Greenway, and on
the other to have died ﬁtst The ruleof lawis clear on this subject,
and must be my guide in decldmn- this issue. The question of survi-
vorshlp is, by the law of England, a matter of evidence merely, and in
the absence of evidence, thereis no rule or conclusion of law on the sub-
ject, and as the onus or proof lies on the representatives of the legatee,
they cannot claim the lezacy unless they can produce positive evidence
that he was the survivor. 2 Williams' Executors 1084, 5th edn. It
has not been made out that Mrs. Gee and Mrs. Sutherland survived,
and ifcannot be presumed that they did. There is no evidence on record
touching their death. As to Thomas Greenway, I must say I do not
believe two of the three witnesses produced on the part of the plaintiff. I
believe the old servant who received the letters. He was a jemadar and
always acted for Thomas Greenway.  He has stated how he saw Thomas
Greenway come from the entrenchmeénts with his two children on the
27th. I believe his evidence from the clear and circumstantial way in
which he told what he knew. He did not, however, see the old lady. If I
believe him, I must disbelieve the witness of the defendant. If the chil-
dren werd brought back, they would have been brought back by this
jemadar, and not by the min who admits h> was a servant of the Nana.
I do not believe that man brought back the two children, for if it had
been possible to have saved them, it would not have been by his hand,
but by theassistance of the old servant they would have been rescued.
I do not believe the witness for the defendant saw Rose Anne Green-
way at-that time. I can understand his now coming forward as the
saviour of the two children, in the hope of reward from the members of
the family. I believe Mrs. R. A. Greenway was in confinement, but
there is no prbof that she died before Thomas Greenway. The two
other witnesses for the plaintiff say she died a natural death, but one
says she was carried off by the exccutioner. Ifshe died a natural death,
why was she not buried decently? It is not proved to my satisfac-
tion that she died before Thomas Greenway. I believe he dicd on the 27th
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June. Tdo not believe the evidence as to when Mrs. Greenway died.
The want of satisfactory evidence as to when she died, coupled with the
statements in the exccutors’ affidavit that she died on the 7th July, sup-
ports the presumption that she survived Thomas Greenway and those
two children. It may notbe material to findewhether she survived her
children or not, considering as I do that the Wills’ Act applies to her
will ; but Ido find and I believe, from the evidence, that she did sur-
vive them.

I now come to the construction of the Will. The first charge
against William Greenway is, that he did not invest from time to time
in Government Securities the assets of the deceased. I think the fair
construction to put on the first clause of the will is, that ho should not
be charged with waste till two years after the decease of the testatrix.
The first clause of the will directs a sale after two years, and
that the proceeds should be realised, and the aggregate pro-
ceeds invested. ' I believe 1 am safe in holding that no Court of Equity
would hold an executor liable for a-devastavit, if the Will wasso framed
as to mislead him, and he was not called on to act by any parties
taking an interest under the Will differently from his own view. There
is no proof Mr. William Greenway was so called on, and in my opi-
nion, he ought not to be charged with a devastavit, till after She expiry
of two years from Mrs. Greenway’s death. But, if on taking the ac-
=ount, it can be shown that after that period large amounts were rea-
‘ised, and not invested in Government Securities according %o the dirce-
tion of the Will, then Mr. Greenway may be charged with the dif-
ference of interest between the two per cent. allowed him by the banks,
and the rates'in Company’s paper at the timehe should have invested. If
.t should appear he had got in a large sum and little remained to be
realised, he would be clearly wrong in leaving the money in the Delhi
or other bank on a deposit receipt, bearing only two per cent. interest,
for he should have invested in Government Paper ; but if large sums
remained to be realised, he cannot be charged with devastavit, owing
Lo the terms of the will. It will not, however, do for Mr. Greenw.ly
to say that.he is not in any way responsible, inasmuch as he left all
the duties under the Will to be performed by his executor, for if any
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v
execator, undertaking a trust declared on the face of a Will, yeglects
his duty he is bound most faithfully to discharge his trust, or stand by
the consequences that follow from his own laches.

Then as to the .third clause, which I must read in conjunction with
the fourth clause, it is clear the executrix distinguished between what
was due by the firm to her, and the assets of the fiym capable of being
realised on her death. Her interest eeased on her death, and under the
third clause it was the duty of the executor to getin the value of her
share capable of being immediately realised. If Mr. Greenway has
neglected to do his duty he has no escape at law. There must be an
account of Mr. Greenway’s interest in the firm, irrespective of what
was due to her from the firm, and if that was not got in, and there was a
loss, Mr. Greenway must be liable for the value of the estates and ass-
ets in esse which were not got in. The fourth clause provides, that eight
years be allowed the remaining partners of Grecnway Brothers to pay
the money due to Mrs, Greenway’s estate.’ Mr. William Greenway could
only he held liable for the instalments due, prior to the date of the
insolvency of the firm, because the lady had herself placed confidence
in the firm. Mr. Greenway was bound to let the firm have eight years
allowed ¢hem by the will to pay off their debt. Mr. William Green-
way was, however, bound to see the instalments regularly paid in, and
if he'left them in the hands of the partner, his co-executor, Mr. Turn-
bull, allowing that gentleman to retain the amount for the purposes
of trade, and the property became lost, William Greenway must be
held responsible for the consgquence of the breacl} of trust.

As to the legacy of Rs. 2,000 to the grandchildren, I have no
hesitation in saying she meant each grandchild to take Rs. 2,000, as
she gave Rs. 1,000 to each great-grandchild.

Nothing turns on the Rs 200 to be paid monthly to each child;
there was no one but himself and Mrs. Turnbull to receive it. I should

say it was a matter t¥oroughly personal, as it was a monthly stipend
for the maintenance of each child.

As to the cosls, it may benefit William Greenway the executor that
should express my opinion, and Lam prepared to be bound by what
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1 say, \hould this case again come before me for a final order with
respect to costs, after the taking of the accounts which I shall direct,
and my opiniongmay have some weight with any other Judge who
may have to take up this case on the question of e®sts, and who would
not perhaps have the same opportunity of hearing the whole case so
fully discussed at a subsequent hearing. It appears to me that unless
waste is clearly made out, I should give Mr. William Greénway his
costs, as the Will must, under any circumstances, have been construed
by the Court, and the period of the dsaths of the legatees ascertained
or decided. But as Mr. Greenway, after submitting to the jurisdic-
tion, now contests possibly to escape the charge of waste, if he be not
satisfied with the decision of the Court, I am clearly of opinion that I
should not put the estate to these costs. But if the matter ended here,
and Mr. Greenway was found to have committed laches in some res-
pects, as far as costs are incurred in proving that neglect, I would
certainly hold him liable for those costs. But at presentIdecline to make
any order as to the costs, for I think it objectionable so to do before
the whole case is concluded, although I might do so if both sides were
agreed, to avoid litigation, and thus save the estate from further ex-
pense.
As the parties ask me to find the matter on the record,”I declare
that Mr. Thomas Greenway left two sons surviving him and I find that
Francis Edward Greenway survived the testatrix, and left four chil-
dren. The charges as to the Indigo Factories have been abandoned by
the plaintiffs. I decree an account according to my judgment, and
that this suit be supplemental to @reensay vs. Hogy.

PErsaup Doss vs. DeNoNavTit DEY.

The admission to a third party in wriiing that a sum is due is not suck an
acknowledgment of a debt as to rewove suck debt out of the stalute of

Limitations.
Woodroffe for the plaintiff.
Grukuin for-the defendant.
Letinge J.—This is a suit to recover the sum of Rs.

F;‘;k“;&‘h‘l 385 lent by Sreemutiy Ramdhone Dossee, in the year
e 1843, to Moddoosoodun D.y, and the plaint secks to obtam
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a decree for that sum and interest thereon at the rate of 12 per/cent.
from date of loan, making al{pgether the sum of Rs. 1,322. The prin-
cipal sum was secured by a deposit of Muddoosoudun’sﬂ title deeds of
a house sitnate in Burra Bazar, in this city. No interest has been
proved to have been paid on the loan, and there being no written con-
tract, it is matter of conjecture whether any rate was agreed upon by
Ramdhone and Muddoosoodun, both being dead. *In the defendant’s
written statement it is alleged that by the terms of the contract no
interest was payable, but no proof has been given of this averment. It
is apparent that unless there be a written acknowledgment sufficient
to take this debt out of the Act applicable to the Law of Limitation, it
must be barred by lapse of time, and I have to decide whether the
written acknowledgment of the existence of this debt signed by the
defendant who is one of the heirs and legal representatives of Mud-
doosoodun Dey, and dated the 27th October 1862, is sufficient in law
for that purpose. The following allegation appears in the plaint :—
¢ the plaintiff claims exemption from the Law of Limitation as against
the said Denonauth Dey, by reason of his admitting that the said debt,
together with a large amount of interest thereon, was due by an ac-
knowledgment in writing, signed by him on the 27th October 1862,
in the words and figures following : —

- ¥

+¢¢ Muddooscodun Dey in his lifetime borrowed Rs. 356 upon
deposit of title Deeds of the said last mentioned house, which have not
been redeemed ; the principal sum of Rs. 350 with a large amount of

interest is still due to Persaud Doss Dutt.”’
E

The Indian Law of Limitation is Act 14 of 1849, and the Scction
applicable to this case is the 4th. The following are the words of the
Section :—

‘ If in respect of any legacy or debt, the person who, but for the
Law of Limitation, would be liable to pay the same, shall have ad-
mitted that such debt or legacy, or any part thereof is due by an ac-
knowledgment in writing, signed by him, a new period of Limitation,

abcordmrr to the nature of the original liability, shall be computed
from the date of such admission.”

Uhigrpera Iaﬂ'*‘-‘a Public ik
AOOI. NO.....&. eecnon Hﬂten.tc'utl.
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'ﬂ'\e above acknowledgment relied en is contained in a paragraph
of an answer of the defendant to a biljgn equity, filed agains: him
and others, by his brother Rakhalchunder Dey, and therefore was not
made to the plathtiff, and I have to decide whether an acknowledgment;
in writing signed by the party liable to pay the debt to a third party
or stranger, is sufficient to take the case out of the operation of the

Act.

I believe this is the first time this Court has been called upon to
decide the point, and I fully admit that it isone thatis not free from
doubt. A variety of conflicting decisions were passed upon the cons-
truction of the 1st Section of Lord Zenterden’s Act 9. G. 4 c. 14.—
The material part of the first Section is as follows :— 4

« That in actions of debt or upon the case grounded upo‘n any
simple contract, no acknowledgment, or promise by words only, shall
be deemed sufficient evidence of a new or continuing contract, whereby
to take any case out of the operation of the said enactments, &c., unless
such acknowledgment, or promise, shall be made, or contained by, or in
some writing to be signed by the party chargeable thereby.” It will
be seen at once that there exists considerable difference in the language
of Lord Tenterden’s Act and the Indian Law of Limitation quoted
above.’ Under Liord Tenterden’s Act there must have been an acknow-
ledgment from whencea promise to pay could be implied, whereas:
under the Indian Act it would appear that the acknowledgment need
not imply a promise, but should, I apprehend, imply a liability. Under
Lord Tenterden’s Act it was held Mountstephen vs. Brook 3 B,
and A. 141, that where, in a deed between the defendants and a third
party, the defendants ‘acknowledged within six years the existence of
the debt, and the plaintiffs were wholly strangers to the deed ; this
was sufficient to take the case out of the Statute. That case was
followed by many others adopting the same view, on the ground that the
Statute was passed to protect persons who were supposed to have paid
the debt, but to have lost the evidence of such payment. However
in o later case Greenfell vs. Girdlestone 2. Y. and C. 676
Baron Alderson observed, (in reference to the statement of counsel
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that an acknowledgment by the debtor to a third person, tcA the
debt out of the statute :)—"’ that will not do ; there must be that
from which a continuing contract may be inferrgd. If a man
were to write a letter to a third person acknowledging the
debt it would not take it out of the Statute.”” And Baron Alderson
adopted the principles laid down by Lord Camden in Smitk vs. Clay
8 Brb. C. C. 689, viz. that a Court of Equity has al%ays refused its aid
to stale demands, where the party has slept upon his right, and acqui-
esced for a great length of time. Nothing can call forth the Court
with activity but conscience, good faith, and reasonable diligence. La-
ches and neglect are always discountenanced.” From the decision of
Greenfell vs. Girdlestone to the present day the law in Ewgland has
not been definitively settled. This appears so from the cases collect-
ed in'the 988th Section of the last edition of Zaylor on Evidence.
Under Lord Tenterden’s Act it is settled that the written and signed
acknowledﬂ‘ment must amount either to an express promise to pay
the debt, or to a clear and unqualified admission of a still subsisting
tiability, from which a promise te pay will be implied by law ; but
it has been doubted, as I have already mentioned, that an admission
to a stranger that a sum is due will suflice, as such an acknowledg-
ment to a third party can hardly imply a promiseto pay the creditor.
In addltlon to the ‘cases cited in argument before me, and those that
are to be found in Taylor on Evidence, I would refer to the most re-
cent, viz. Moodie vs. Buanister 28 L. J.Ch. 881, in which V.
Kindersley says, that an acknowledgment of the cxistence of a debt
is not necessarily either a consract or a promise to pay, and there can
only be cause of action where there is apromise to pay. He alludes
to the fact that the courts had gone so far as to decide that an ac.
knowledgment of a debt did amount to & promise to pay, but that
the law is now altered. He held the acknowledgment sufficient in
that case under the 3 and 4 W 4 ¢ 42. sec. 5, to take the debl out of
the Statute, but it was a statement made by an executrix in the ex-
ercise of a duty towards co-legatees in settling for the debts of the
testator. But that reasoning cannot apply here.

I think the 4th Section of Act 14 of 1859 must mean some-
thing more than an admission of a debt, and that to take the case
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outof the operation of the Act, there must be the acknowledgment of
a liability to pay, and that the mere admission in wriling of a third
party that a debt is unpaid and still due, will not avail. Some oper-
ative force must be given to the word acknowledgment. If admis-
sion of the debt in writing signed by the party chargeable, was all
that was required to take thedebt out of the Statute, we should
‘not find the word acknowledgment used in the Section,but as it is there;
force and effect must be given to it and its meaning construed. In
the present case the statement in the answer seems to be an admis-
sion that the debt is due, not an acknowledgment of liability to pay.
I take the meaning of the word as used in the Act to imply a liability
or obligation, an acknowledgment that the party to whom the debt is
due has still aright to recover ; but I do not see how an admission
which the plaintiff is pleased to term an acknowledgment, made to a
stranger, can thus amount to an acknowledgment within the mean-
ing of the Act.

As I am of opinion that the debt is barred by efflux of time,
I need not go into the evidence on the issues of plene administravil ;
but I may say that if the debt was not .barred, I am satisfied that
there are assets come to the hands of the defendant sufficient to sa-
tisfy the plaintifi’s claim.

T dismiss this suit with costs, to be taxed on scale, No. 2,
against plaintiff. '

CaLes Lapop (plaintiff,) APPELLANT vs.' PaRBUTTY Dosskx, (defendant.)
RESPONDENT.

The representative of a deceased person may be sued in that Court within

the jurisdiction of which the Cause of action with the deceased person

arose.

Doyne and Newmarch for the appellant.
The respondent was unrepresented.

%This was an appeal from the decision of Justice
Jan. Lth  Morgan. The suit was originally brought to recover from
. the defendant, as the widow and representative of Hullo-



( 19 )

dhur Panl, deceased, the sum of Rs. 17, 405 for money had and Acevi-
ed by the deceased in his lifetime to the use of the plaintiff at Cal-
cutta, between 18th October, 1859, and 11th August, 1862.

The defendant who resides in the Zillah of Hooghly and out of
the local limits of the Ordinary Original Jurisdiction of this Court,
entered an appearance, but made no defence at the trial, and the
suit, which was heard on the 28th July, was dismissed, on the
ground that the Court had no jurisdiction over the defendant.

Morgan J.—delivered the following judgment.

The defendant is described as ¢ of Chotrah in the Zillah of
Hooghly, widow and legal representative of Hollodhur Paul, late of
Calcutta.” The husband died leaving property in various places
(where in particular dees not appear) and the Hooghly Court granted
his widow a certificate under the Act for the collection of his

debts.

The ground of jurisdiction is said to be that the cause of action
arose within the limits of the local jurisdiction of this Court. The
matters between the plaintiff and Hullodhur Paul, out of which the
plaintiff contends his right of suit first arose, took placein Calcutta.
Admifting that the defendant as her husband’s representative may be
liable to be sued, should the suit against her be maintained within the
local jurisdiction, in my judgment if she dwells elsewhere no liability
to suit Zere is transmitted to her, or necessarily accompanies the right
of suit which the plaintiff may $ave against her, on account of her
husband’s transaction. The whole cause of action against her has not
arisen within the local limit. The suit is accordingly dismissed.

The plaintiff now appealed from this decision. The appeal was
heard ex-parte on the 14th of January, when. the following judgment
was delivered :—

Peacock C.J.—The Charter (Section 12) provides that ¢ the
Court in the exercise of its' Ordinary Original Civil Jurisdiction, shall
be empowered to receivetry, and determine suits of every description ;
if in the case of suits for land or other immoveable property, such
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land or property shall be situate, or in all other cases if the cause of
action shall have arisen, or the”defendant at the time of the come
mencement of the suit, shall dwell, or carry on business, or personally
work for gain, within the local limits of the ordinary jurisdiction of the
said High Court, except that it shall not have such original jurisdic-
tion in cases falling within the jurisdietion of the Small Cause Court;
at Calcutta, in which the debt or damage, or the value of the property
sued for, does not exceed Rs. 100.”

This Court, therefore, has jurisdiction in all cases (other than those
for land or in which the debt or damage, or the value of the proper-
ty sued for does not exceed Rs.100) in which the cause of action has
accrued within the local limits of its Ordinary Original Jurisdicgion.

In this case the only question is where the cause of action accrued.

The learned Judge, who tried the case, was of opinion, that the
whole cause of action against the defendant did not acerue within the
limits, that is, that the cause of action did not accrue until after the
death of Hollodhur Paal, when the defendant became his representa-
tive. The learned Judge says.— No liability to suit here is trans-
mitted to her, or necessarily accompanies the right of suit which the
plaintiff may have against her on account of her husband’s transac-
tions”’ We areof opinion, however, that the cause of action upon
which the defendant is sued is the cause of action which acerued
against her husband. She is sued as hig representative, or as standing
in his place, ard is liable omly to the extent of the assets received
from his estate. If the defendant had pleaded the Statute of Limita-
tions, and had alleged that the cause of action did not acerue within six
years next before the commencement of the suit, the period of limita-
tion would have been computed, not from the date on which the de-
fendant became the co-representative of the deceased, but from the
date on which the eause of action accrued against him.

Under the pld form of pleading it would have been sufficient “to
allege that Hollodhur Paul became indebted in his lifetime, that the
debt remained unpaid, and the defendant was his representative.
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The right to sue a representative upon a cause of action 4:ising'
ut of his own acts, is quite distinct from the right to sue a represen-
tative upon a cause of action arising out of the acts of the person for
whom he is substituted. In the present case the defendant, as the
representative of Hollodhur Paul, is sued upon a cause of action which
acerued .aéainst Hollodhur Paul upon which he might have-been sued,
and in respect of which she, 5o far as his assets are concerned, is his re-
presentative. In other words she is sued instead of him. The cause
of action is the same as that upon which he would have been sued if he
had lived. It isnot denied that the cause of action against Hollodhur
Paul accrued within the local limits ; and as no relief is sought against
the defendant personally, we think the Court has jurisdiction over the
defendant as the representative of Hollodhur Paul, as fully as it would
have had over Hollodhur Paul, if he had been alive, and the action had
been brought against him.

It would be very inconvenient in many cases if in respect of a
cause of action which accrued against a deceased person in his lifetime,
the representative of such deceased person could not be sued, except in
the Court within whose jurisdiction he might be dwelling. If such
were the law, if an agent employed to collect monies in Calcutta were
to die without having paid over the monies collected, leaving all his
assets in Calcutta, and a person as his representative residing in the
Punjab,—it would be most inconvenient to bring a suit in the Pun-
jab to recover the monies so collected in Calcutta, in which the only
witnesses to prove the payments made to the deceased, would proba-
bly be persons residing here. It may be said that the witnesses might
in such a case be examined under a commission, but that would not
be so satisfactory as the examination of them vivd-voce. But if the
Court within which the defendant should reside should be within a
hundred miles, commission could not issue, but the witnesses would
have to attend personally, unless unable from sickness or infirmity to
attend the Court. We think that the decree of the first Court ought
to be reversed, but as the defendant di(l. not take the objection to the
Jurisdiction the costs of appeal ought to be costs in the .cause. The
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case mist be remanded to the first Court with directions to restore the,
suit to its original number, and proceed to investigate the merits offf
the case, and pass a decree therein.

Norman J.—1X entirely concur with the Chief Justice. The ques-
tion whether an acfion can be maintained in this Court against the
representative of a duceased person who does not reside within - the
jurisdiction, seems to me to depend upon whether the legal liability
or promise which constitutes the cause of action, arose or was made in
the lifetime of the deceased, and in Calcutta. If in Calcutta, and in
the lifetime of the deceased, an action would lie in this Court against
the representatives of the deceased, and in such case as the cause or
right of action was a cause of action against the deceased, the repre-
sentatives would only be liable to the extent of the assets. But'if the
action is brought on a promise or contract made by the executor, after
the death of the testator, the action cannot be brought; here, unless
the executor’s promise was made, orthe liability arose within the jurisdic-
tion, and in such latter case I may observe that, as a general rule, the
executor’s liability would be personal and absolute, the cause of action
being one against himself, Corner vs. Shew, 3 Meeson and Welsby, 350.

RAamMMANIK SHAW vs. SEEBRAM PANTOOT..

The proper course to be adopted by a third party desirous of setling
asidg an order of attachment, is not to proceed by motion, but to give nolice
, f claim whick can then be investigaled as Jaid down in Sec. 246.
In the event of a claimant appearing for property attached, the
Court will in its discretion postpone all other business, and give precedence
to the hearing q/" the claim.

.An application was made for an order to set aside an or-

51%"61};. B der attaching certain Bills of Lading under the following cir-
cumstances :—It appeared that one Rammanik Shaw sold a

number of bags of rice to Seebram Pantool who shipped them on board
two vessels in the river for conveyance to Bombay. The purchaser then
entered into negociation with one Hadjee Sedick the party in behalf of
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whom the present application was made, and obtained from him®an ad-
vance upon the rice, depositing as security the mate’s receipt, and the
blank endorsed “Bills of Lading.” Rammanik Shaw commenced an ac-
tion against the purchaser, and obtained an order for attachment before
judgment by a prohibitory order scrved on the agents of the ship
forbidding them to part with the Bills of Lading. The Bills of Lading, ¢
which had been left with the agents, for the purposé of obtaining the
Captain’s signature, were accordingly detained, and Hadjee Sedick with
whom they had been pledged now moved to set aside the order.

Cowie 4. @., in support of the application, produced an affidavit
setting forth the above facts, and moved for an order to set aside the
prohibitory order which had been served upon the agents of the ship.

Woodroffe shewed cause against the application. The applicants
proper course was to proceed by claim, and not by motion. Sec. 86
Act VIII of 1859 laid down the course of procedure to be adopted
when any claim was made to property which had been attached before
judgment. The attachment had been made according to the nature
of the property to be attached as prescribed in sec. 85. The Party
should proceed under sec. 246 and not by motion.

Cowie 4. @.—was heard in reply.

Levinge J.—said, he was of opinion that the order ought
to be supported. The rice was on board ship, and the only feasible
mode of stopping it was by attaching the Bills of Lading. In Aect
VIIL of1859, Sec. 85, it was®prescribed ¢ that the attachment should
be made according to the nature of the property attached, in the man-
ner hereafter described, for the attachment of property in execution of
a deerce for money.” Sec. 86 directs the investigation of claims preferred
to property attached before judgment, to be proceeded with in the
manner prescribedin a subsequent section of the Act for the investiga-
tion of claims to property attached in execution of a decree for money.
The rules of attachment before judgment are hy sec. 85 made the
same as those subsequently laid down for the attachment of property in
execution of a decree for money. The rules of attachment there referred



(24)

to are Maid down in Secs. 233 to 289. In Sec. 234 it is enacted that
“when the property shall consist of goods, chattels, or other moveable
property, to which the defendant is entitled, subject to alien or right
of some other person to theimmediate possession thereof, the attach-
ment shall be made by a written order, prohibiting the person in

» possession from giving over the property to the defendant.” The
real title to thiwproperty was the Bill of Lading, and that document
came within the meaning of the term chattel. He would not take upon
himself to discharge the order, for he saw no other means of attaching
the property on board ship after the ship had left. The right course for
the applicant to adopt was to give notice of claim, which could then be in-
vestigated as laid down in Section 246.

Order discharged accordingly with costs.
The claim suit subsequently came on for hearing before Peterson J.

Peterson J.—said that this was a case of extreme hardship.
The sum claimed by Rammanik Shaw was only Rs. 1,000, and Bills
of Lading of property to the value of Rs. 4,000 had been attached.
It did not appear that the defendant had been asked to furnish security
as provided by the Act. The property moreover was not in the hands
of the Defendant but of the claimant Hadjee Sedick. The effect of the
attachment of these Bills of Lading might be, for any thing that
was known to the contrary, that this Rice was rotting on the Shore at
Bombay, and the plaintiff though he might gain his action might lose
all the Rice. In every case in which attachment before judgment was
applied for he would take care that every item of the Act was satisficd be
fore the order was granted, and if any claimant should come in, he would
take that case first and postpone all other business. In this case the
decree must be for the claimant to whom the Bills of Lading must be
delivered up, he undertaking to pay the whole of the surplus proceeds
into Court after paying himself the amount due to him with costs, if
costs cannot otherwise bg recovered.
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R. S. RunpLE v¢. THE SECRETARY OF STATE.

Sale of Wuste Lands
Government Resolutions of Oct. 17, 1861.
Principal and Agent.—~Extent of Authority.

.Doy;w and Woodraoffe far tho plaintiff.
The Advocate General and Grakam for the defendant.

This was a suit for specific performance of a certain
agreement alleged to have been made by the defendant. The  Jan. 20
Plaint set forth that. in December 1861, the plaintiff ap- '{'g‘éf"
plied tg the Superintendent of Darjeeling for a grant of
waste lands at Rinchington, in the Darjeeling District, under the
Government Resolutions relating to the sale of waste lands, of the 17th
October 1861. On the 31st day of December of the same year, {ive
hundred acres of such land were allotted to him at Rinchington, at Rs.
2-8 peracre. On the 3rd of January following, the plaintiff paid to
the Superintendent of Darjeeling the sum of Rs. 1,250, being the full
amount of the purchase-money for the five hundred acres, and there-
upon he was let into possession, in which he continued, and laid out
money, in bringing the land into cultivation. No deed of grant, how-
ever, had ever been executed in favour of the plaintiff, which he sub-
mitted ought to have been done. The plaintiff alleged, that in fraud of
his rights to the land, the Secretary of State had, on the 3rd of De-
cember 1862, caused the lands # be advertised for sale, against which
the plaintiff protested. Notwithstanding his protest, the land was pug
up to auction on the 4th May 1863, when the plaintiff, under protest
to prevent the land from being sold to other parties, whereby he would
have incurred considerable loss, bought it, as the highest bidder, at Rs.
20 per acre. The plaintiff sought to have this last sale declared void,
ard to restrain the defendant from proceeding to enforce the plaintiff
to pay for the land at the rate of Rs. 20 peracre ; and further, to com-
pel the defendant to execute a deed of grant in favour of the plaintiff.
The case in the first instance came on for hearing before Mr. Justice
Levinge who dclivered the following judgment.

D
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Levinge J.—The plaintiff sues for specific performance of a
certain agreement made by the defendant under the following cir-
cumstances :—The plaintiff, on the 31st December 1861, applied to the
Superintendent of Darjeeling for a grant of waste lands,at Rinching-
ton, under the Government Resolutions of 17th October 1861. On
the 31st of December 1861, 500 acres of uncleared land at Rinching-
ton were allotted to the plaintiff, at Rs. 2-8 per acre. On the 3rd Ja-
nuary 1862, plaintiff paid Rs. 1,250 to the Superintendent, in full, for
the purchase of the land, and entered into possession, in which he has
continued. He alleges that he has improved, and laid out large sums
of money oun the property, and that no deed of grant has been executed
to him. The plaint avers that the defendant is, under the aforesaid
Resolutions, bound to execute a grant to the plaintiff ; that in fraud of
plaintiff’s rights, defendant caused the lards to be advertised for sale in
the Government Gazette of 3rd of December 1862, and put up] for auc-
tiongn the 5th of January 1862, when plaintiff, under protest, and to
save his property, bid Rs. 20 an acre, and being the highest bidder,
was declared the purchaser. The plaint goes on to submit to the Court
that such sale is void, by reason of the prior possession of ‘title by the

plaintiff, and prays that it be declared so, and that defendant be de-
creed to execute a conveyance to the plaintiff.

The defendant contends that the plaintiff’s claim is founded upon
dealings betwcen himself, and an officer of Government, who had no
authority to bind the defendant, or the Government of Bengal, in the
matter, and that the plaintiff is therdiore not entitled to any part of
the relief which he asks. Such is the lauguage of the 15th paragraph
of defendant’s written statement, and that is the substance of the de-
fence.

It appears that the plaintifl carried on business with Ilerschell
Dear in 1861. That Dear applied to the Superintendent of Darjee:
ling for a grant of 1,600 acres of waste land in that district—500
acres for himself, and 500 acres for the plaintiff ; these being for dis-
posal, as plaintiff says, under Resolutions of the Governm.ntof India
of 17th October 1561, Dear, through his agent, Brine, made the
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application to Dr.'Campbell, the Superintendent, on the 7th Nogember
1861, by letter of that date. The words of that letter are of’import-
ance ; they are as follows :—‘“ I beg leave to apply to you under the ndw
rules for thesale of waste land—for 1,000 acres for Mr. Dear, and for
200 acres for myself—on the north-west slope of the Rinchington Spur,
between the Balasun tea plantation, and the forest under the new cart
road. -(Signed.) F. Brine.” No written réply has been given in evi-
dence to the letter, nor does it appear that one was sent. However, it
appears that Brine gave Dr. Campbell a rough sketch of the spur, and
poinfed out to him the exact locality of the 1,000 acres grant required.
A letter has been produced, written by Dr. Campbell, dated the 8th
December 1861, promising to meet Brine on the southern part of the
Jand applied for, to examine the 1,000 acres. Brine states Campbell at-
tended and gave possession. The evidenceas to the actual giving of
possession by Campbell is not very clear, but I can have no doubt that
Brine had authority to, and did, take possession in December. Brine
told Campbell he was anxious to take immediate possession, and asked
him to pay the whole of the purchase-moncy at once, to which Campbell
assented ; but owing to the extent of the grant, neither party ecould
well tell, whether the whole was cleared, or uncleared jungle. This is
of importance, as construing a memorandum endorsed on Campbell’s
receipt for the purchase-money, which will be directly noticed. Some
of the land had been apparently cleared in a very rough way by theLep-
chars. Rs. 2,500, being at the rate of Rs. 2-8 an acre, was the price
agreed on between Brine and Campbell, for the grant or allotment of
1,000 acres. This was done in accordance with the 29th Rule of the
Government Resolution of the 17th October 1861, which provides
that the price to be paid for unassessed land should not exceed Rs. 2-8
per acre for uncleared land, and Rs. 5 per acre for land unencumbered
with jungle.

It is admitted, that, after the application was made to Dr. Camp-
bell, it was registered, and on the 2nd January 1862, Brine wrote to
Campbell the following letter :—*“ T beg to pay into your treasury, on

account of Mr. II. D.ar, Rs. 2,500 for the 1,000 geres of land he has
applied for in Rinchington, under the new rules of 17th October last.
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Mr. Dear desires me to say he wishes me to retain k600 acres of- this
land f\\r himself, and to give 500 acres to Mr. Rundle ; the title deeds
t¢ be made out accordingly, and the division of the land to be pointed
out by me.”” This letter has been produced, and proved, and upon it
Dr. Campbell has made two endorsements. The first is, * Attend to
this.” This memorandum is written opposite that portion of the letter
containing Brine’s instructions as to the preparation of the deeds, and
is evidence to suppdrt plaintiff, that Campbell considered the contract
complete, and all that remained to be ascertained, was, whether more
than Rs. 2-8 an acre was to be paid. The second endorsement is as
follows :— Send receipt towards payment of one thousand acres.”
This was accordingly done,and a receipt was sent on the 3rd January—
the next day. It is in these words:—* Received from Mr. Rundle
the sum of Rs, 1,250 towards payment of 500 acres of land af Rin-
chington, Superintendent’s office, Darjeeling, 3rd January 1862.
(Signed) A. Campbell, Superintendent.”” It has been inferred in de-
fendant’s written statement, that this receipt, and the memorandum en-
dorsed on the letter of 2nd January, are evidence that the contract is not
complete ; but I believe the memorandum was simply endorsed on the
letter, and the receipt was so framed in case it should turn out that
any of the land was cleared ; for if it was, the price for so much as was
unencumbered with jungle, was to be Rs. 5 an acre, and not Rs. 2-8.
Mr. Wake, the present Superintendent of Darjecling, has been exa-
mined at the hearing of the case, and has produced the books kept in
the office at Darjecling ; and these show the entry made 8rd January
1862, of the Rs. 2,500 paid in by Brine for the value of 1,000 acres of
land, at Rs.2-8. This sum is split intortwo items of Rs. 1,250 each.
Mr. Wake has also shown that these two sums have been carried over
in the books to the credit of the Improvement Fund of the district, as
all sums received for the sale of waste lands were, at that date, credit-
ed, with the sanction of the Government, to that fund. After the
receipt was sent, it does not appear that Dr. Cal;jpbell ever visited the
landsin question. He left Darjeeling for England the same month.
Captain Murray succeeded: him for a short time, and a letter of his has
been produced at ghe hearing, dated 9th March, written to Brine,
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in which Murray 'spea.ks of the land as actually allotted. In March
1862 Mr. Wake became, and has continued, Superintendent. Mr. Bring,
states he took possession of the waste land in January, appointed a
chowkeydar to watch the timber, and made arrangements for a road to
be made, which was to pass through the lower end of the spur. This
arrangement was come to with Dr. Campbell, and the different allottecs
in that locality, and Dr. Campbell settled, that one half expense was to
be borne by the proprietors,and the remaining half by the Government.
This road has been made by the Balasun Tea Company, and the settle-
ment as to the cost yet remains to be assessed. In March or April
Mr. Brine ceased fo be agent. Before the rains of 1862 some.of the
trees in the jungle were felled, and shingles put up ; and in the
autumn the clearances began, and Tea was planted. Mr. Dear has been
examiged, and has proved that from 8 to 10,000 Rs. have been laid
out by the plaintiff on the 500 acres, the subject matter of this action.
Before I go to the consideration of the Government Resolutions, I
shall very shortly refer to the action taken by the Government upon
discovering the sale, made by Campbell to plaintiff. After the receipt
to the dispatch of the Secretary of State regarding the sale of waste
lands, dated the 9th July 1862, and in consequence of the instructions
in that despatch, the Revenue Board set the local authorities upon en-
quiring, as to whether any allotments had been made under the Resolu-
tions of 17th October 1861, and then it was discovered by the Govern-
ment, that the allotment had been made to the plaintiff by Dr. Campbell
as already detailed. There is no evidence to prove that this act of Dr.
Campbell was ever sanctioned, or ratified by the authorities, but, as
stated in the fourteenth paragr?zph of their written statement, the
Government of Bengal offered the plaintiff to let him have the land at
the minimum price of Rs. 10 per acre, for which he could have obtain-
ed it under the Rules of the 7th day of May 1859. The plaintiff de-
clined this offer. After this proposal was refused the Government put
up the lands for public sale by auction under the Resolutions of Oct.
17, 1861, when they were bou‘ght in by the plaintiff under protest, at
the price of Rs. 20 an acre, as stated in the plaint ; and the present

action has been brought to try the question between the plaintiff and
the Government. *
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\Tt should be noticed that, in point of fact, there does not appear
° be any person who asserts or claims a title or interest in thxs land,
save and except the plaintiff.

If Cawpbell had authority to bind the Government, the plaintiff
will be entitled to all the relief he prays. My attention has not been
called to the Rules of the 7th of May 1859, which the Government
allege in their answer was the only authority under which Campbell
could have sold ; nor have they been referred to at the hearlno' But
inasmuch, as I shall presently show the Government, to a certam and
limited extent, admitted the acts of their subordinate officers to bind

‘_them in regard to the sale of waste lands under the Resolution of 17th
October 1861, it was, I suppose, considered unnecessary by the Advo-
cate General, to go into the consideration of the Collector’s or, Super-
intendent’s powers under the Rules of May 1861. I have no doubt
that at the time the Government Resolation of 17th October 1861
was lsqued it was nbt contemplated by the Government that their
subordinate officers would proceed at once, and without any futher in-
structions or authority than those contained within the four corners of
the document, as published in the Government Gazette, to sell and dis-
pose of the waste lands in their districts. The whole language of the
Resolutions shows that more was to be done, before the local officers
should have power to sell. In the first place, it appears to me, from
the seventh paragraph, that these Resolutions were to be considered,
and the matters that are therein directed to be done should Le com-
pleted by the Government of Bengal, before the Resolutions could be
acted on by the local authorities throfighout that Presidency. The
following is the language of the 7th paragraph :—*“ With these views,
his Excellency in Council progeeds to state the Rules, under which he
desires that the Governments, and Admiinistrations of India, should
give effect to these two measures.” It can hardly be said, as observed
by the Advocate General, that Dr. Campbell would come within,
or under, the above description of “ Governments and Administra-
tions.” But on reference to the 20th paragraph, I find that it is de-
clared that “ No reference to Revenue Boards, or other distaut autho-

rities, should be necessary, except in special cases of doubt. Rules of
‘ a
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procedure must be laid down by the local Governments with sufficient
clearness of detail, to obviate in all ordimary cases, any necessity for
reference or sanction.” It is admitted, that when Dr. Campbell acted
so hastily, no rules had been laid down, as directed by the local Govern-
ment ; and I should not hesitate to hold that Dr. «Campbell had no
authority to move in the matter, until after those rules, so imperative-
ly required to be Jaid down, for his and other subordinate officers’
guidance, had been promulgated by the local Government. But as
will be seen presently, the Government, in all cases of sales under

these Resolutions, have waived that breach of duty, or authority, in

their subordinates. .

Mr. Doyne, the plaintifi’s counsel, has argued that Dr. Camp-
bell was not bound to wait for the promulgation of those rules, and re-
fers to the last clause of the 57th paragraph, which is in the following
words :— But it is not necessary to await the enactment of such a
law before making known, and as far as practicable aeting upon, the
rules which have been here laid down.” But it appears to me that this
clause containg no authority, warranting Campbell to proceed to sell or
bind the Government by any contract under the Resolutions ; for, on
referring to the preceding words of the same paragraph (57),1t will be
secn that the law, the enactment of which it was declared unnecessary
to wait for, was a law to give legal @lect to the measures for the sale
of waste land, so as tq secure for all grantees a legislative title to their
property,” and has no reference whatsoever {o the rules to be published
by the local governments.

It is clear that the Governments are bound to any sale of waste
lands, made under, and in pursuance of, the Resolutions of 17th Octo-
ber, and cannot avoid the sale, on the score that no rules had been pro-
mulgated, for, in addition to instructions to that effect contained in the
Secretary of State’s dispatch, dated the 9th July 1862, the Secretary
to the Government of India, 'on the 15th August 1862, communicated
to the Government of Bengal, the desirability that rules for regulating
the sale of waste lands should be prepared with as little delay as possible,
in conformity with the modified provisions then prescribed by her

L]
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Majesty’s Government ; but stated that it was to be observad, that
41l arrangements which had been already completed under the terms
of the Resolution’ promulgated by the Government of India on the
17th October, in regard to the purchase of waste lands, were to be
maintained ; the new dispatch not being intended to have retro-
spective effect.

Although Campbell, at the time he entered into the contract with
the plaintiff, had no authority to do s¢ under the Resolutiohs of 17th
October, the Government would be bound in consequence of those
dispatches by the arrangement, provided that Campbell sold the land
ift question, under, and in compliance with, the terms of the Resolu-
tions; but inasmuch as he has not done so, as I shall presently show,
I am of opinion his contract is not binding. Treating this case asa
contract entered into with the plaintiff, and Campbell as the agent of a
third party, it must be conceded that if the agent sell the land in a
manner not authorised by the authority given to him, the Government:
is not bound by the contract. Upon the law treating on this subject, I
would refer to a passage in Sugden on Vendors and Purckasers, 14th
Edn., p. 216 :— If an agent, émployed to sell an estate, sell it in a
manner not authorised by the authority given to him, a specific per-
formance will not be decreed against the principal, although the estate
be gold for a greater price than he required for it. At least, if an agent
is empowered to sell an estate by public auction, % sale by private con-
traot is not within his authority.” This is a position peculiarly appli-
cable to the present case. See the case of Danmiel vs. Adams, Amb.
495., and Helsham vs. Young 1 Yo. and Col. C. C. 175, for authorities
on the subject. Itis to be remembered that the plaintif’s agent

called on Campbell to sell him the land under the Resolutions of 17th
October, and Mr. Brine has statcd that he had read those Resolutions,

and Mr. Dear has sworn that both he and the plaintiff, Rundle, had
seen the Resolutions, prior to authorising Brine to apply to Campbell
for the grant ; so plaintiff and his agent were perfectly aware of tho
extent of authority vested in Dr. Campbell.



( 3 )

The Collector’s or Superintendent’s duty, after ascertaining ¥y an
inspection of the land registers, whether there is any other prior claim
of property or occupancy in the land applied for, is clearly pointed out
by the 17th paragraph of the Resolutions, that provides :— When
there is no such claim apparent from the Government records, and the
Collector knows no other objection to the grant, he will advertise the
applic'atic;n in the most customary and effectual mfnner, for a term
which probably need rarcly exceed thirty days.”” Inthe case before
the Court there were no advertisements—nothing save a private ar-
rangement between Campbell and Brine. The 18th Rule goes on to
declare, © When, after the expiration of the term fixed, no such claim
is preferred, or when, if preferred, it shall have been disposed of, the’
Collectpr will give to the applicant a document, testifying that the
land, as described in his application, has becn allotted him, subject to
the terms hereinafter specified.” It seems to me clear, from the lan-
guage of that paragraph, that to advertise was a condition precedent,
before the Superintendent had any authority to bind the Government,
and he had to wait the expiration of the time fixed by the advertise-
ment. * The 29th paragraph has been referred to by both sides. This
fixes the price to be paid as follows :—¢ The price to be paid for unas-
sessed land should not exceed Rs. 2} per acre for uncleared land, or Rs.
5 per acre for land unencumbered with jungle,” and it may be said,
“ What injury has the Government sustained, as it has received Rs.
2-8 per acre, and no hostile claim has been preferred ?”  But this is
no answer in law to the defence pleaded—that the contract was made
in a way wholly unauthorised sy the authority given, and well known
at the time by the plaintiff, who called on the agent Lo act under the
Resolutions, which were clearly violated to the knowledge of plaintiff
and the agent. The object of the 17th and 18th paragraphs is per-
fectly manifest. The first object is to guard the Government against
a claim being put forward on- behalf of another person after the eon-
tract entered into, as they might reuder themselves liable to legal pro-
ceedings for dieposing of lands already possessed by some one else;
also to protect any one who might have ,a right of occupancy, and

E
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whon} it would be manifestly unjust to interfere with, Again, the
public should be protected from private bargains, and a right of open
competition should be respected. This appears’ to be contemplated,
inasmuch as the 30th Rale provides. “ That in the event of more pur-
chasers than one offering to buy the same tract, neither having any
previous right to the land, it may be put up to auction at the upset
price of an ordinary grant.”—After the Government repudiated the
contract the plaintiff seeks to enforce, the land was advertised ; and
other purchasers demanding the land, it was advertised for sale ; and
at the auction so much was the land in demand, that the plaintiff was
forccito buy it in at the price of Rs. 20 an acre, being Rs. 17-8 in
excess of the sum taken by Campbell, making a difference to the par-
ties of Rs. 8,750 on 500 acres of waste land ; and I am quite at a loss
to see why the Government are to be deprived of the market value of
the land. There have been one or two other matters referred to by Mr.
Doyne in argument, to which I must shortly allude. It has been
pointed out that the rules published by the Government on the 30th
August 1862, contain express directions to the Collector to publish
advertisements ; but the 22nd Rule provides that ¢ lands for®*the pur-
chase of which application has been made under the Resolutions of the
17th October 1861, will, if such application were duly registered. be
dealt with in accordance with the terms of the said Resolutions so far as
the law allows.” Bat I do not understand that direction to ex'press an
intention on the part of the Government, to waive a breach of the Re-
solutions that required advertisements to be issued before sale, and thus
lay themselves open to litigation, and possibly work great injustice to
existing rights ; and this view is supported by reference to the Circular
Order of the Board of Revenue, dated the 80th August 1862. The
Supplementary Rale, title letter O declares that “ all proccedings
taken in conformity with the Resolutions of 17th October 1861, will
be recoguised, and, pending proceedings, will be continued under the
provisions of those Resolutions” showing that there was only an in-
tention to be bound by proceedings, which were had in conformity
witll the: Resolutions, an essential of which was advertisement. The
next matter referred to was Mr. Dampier’s letter to thie Under Se-
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cretary'to the Government of Bengal, dated the 28th October 1862,
in which it appears that the allotments made by Dr. Campbell had
been brought to the notice of the Government by Mr. Wake, and di-
recting advertisements to be issued at once in the case, and to proceed
under Rule XXII. of the Government Notification of August 30,
1862. Mr. Wake’s letter, dated 6th September 1862, admits that
a positive assurance of a grant to the plaintiff had bgen made by Dr.
Campbell ; and of that matter, as I said Lefore, I have no doubt.
The Secretary to the Government, on the 2nd Deec. 1862, instructs
the Board of Revenue, that the Government declined to make any ex-
ception, as regards the advertisements required by the 17th paragraph
of the Resolutions of 17th October 1861, and, accordingly, after the
matter had been brought before the Government on more occasions
than ona, the Government, in a communication, dated the 30th De-
cember 1862, declined to give up the rights, but made the offer al-
ready mentioned—viz., to allow those who had actually entered on
the occupancy of lands for which they were registered applicants, to
retain the lands on the term of their paying Rs. 10 an acre; and if
the offer was not accepted, they were to be put up to auction.

Having therefore held that the plaintiff is not in a position to en-
force specific performance of the contract sued on, I cannot hold him
entitled in this action to any relief ; nor do I consider he has any
equity to ask it, as he was well aware of the terms of the Resolution
under which he called on Dr. Campbell to act.

I have gone at considerablg length into this case, and explain-
ed fully my reasons for holding that the suit must be dismissed, as I
see from the record that there are several other similar claims awaiting
the issue of this suit, which I noadismiss, and award to the defendant
his costs on scale No. 2.
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Against this case the Plaintiff appealed, and the case was re-argued
before the Chief Justice and Mr. Justice Macpherson.

Doyne for the appellant.
Cowie (A. G. for the Respondent.

Norman C. J—The plaint states that the plaintiff on or

about the 81st Dec. 1861, applied to the Superintendent of M%si’s
Darjeeling for a grant of Waste Lands at Rinchington in the
Darjeeling territory, under the Resolutions of Government of the 17th
October 1861 : that about the said S1st of December 1861, 500 acres
of uncleared land at Rinchington were allotted to him at Rs. 2, annas *
8 per acre: that on or about the 3rd January 1862, the plaintiff paid
-to the Superintendent at Darjeeling Rs. 1,250, being in full for the
purchase money of the said 500 acres, and thercupon the plaintiff
entered into possession of the said 500 acres, and has continued in
possession, and by cultivation greatly enhanced the value thereof : that
no deed of grant has been executed to the plaintiff, who has all along
been ready to receive the same, and now submits that the defendant
ought to execute such a deed—but the defendant caused the land to
be put up for a sale in January 1863, when the plaintiff was compelled
to become the purchaser at Rupees 20 per acre. The plaintiff sub-
mits that the sale was void, and prays that it may be declared so, and
that the defendant may be restrained by injunction from proceeding
to enforce payment of the purchase money, and that he may be or-
dered to cxecute an instrument of $rant in pursuance of the terms
of the resolution of the 15th October 1861.

The facts are as follows :—On 33 17th October 1861 a Resolution
was passed by His Excellency the Governor General of India in Coun-

cil which was published in the Government Gazette of the 19th October
1861.
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1. His Excelleney the Governor Generalin Council has had under *
. his consideration, the subject of the Despatches from
No.18 of 1st De- the Right Honorable the Secretary of State, noted
eember 1858. . . L.
1 of 16th in the margin, with the opinions of the several local

Mareh 1859. Governments, and of most of their principal officers

on two important subjects. .

I. The sale of waste lands in perpetuity discharged from all
prospective demand on account of land revenue.

II. Permission to redeem the existing land revenue by the im-
mediate payment of one sum equal ia value to the revenue redeemed.

2.  His Excellency in Council finds that the ablest and most ex-
perienled public officers, very generally concur with private parties

interested in the land, in the expectation that substantial advantages
.will follow the adoption of both these measures.

3. There is, however, much diversity of opinion as to the ex-
tent to which either measure is likely to operate, and as to the rules
under which the acquisition of waste land in perpetuity, and the re-
demption of the land revenue should be allowed, some experience may
be required to test fully the comparative soundness of the several opi-
nions_on these points, but His Excellency in Council sees no reason

to doubt that, so far as either measure may take effect, it will be in
every way beneficial.

4. As regards the saleof waste lands, there can be no question
of the substantial benefits, both to India and to England, which must
follow the establishment of settlers, who will introduce profitable and
judicious cultivation into districts hitherto unreclaimed.

5. His Excellency in Council looks for the best results to the
people of India, wherever in such districts European settlers may find
a climate in which they can live and occupy themselves without detri-
ment to their health, and whence they may direct such improvements
as European capital, skill, and enterprize, can effectr in the agriculture
communications, and commerce of the surrounding country. He
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confidently expects that harmony of interests between permanent Euro-
pean settlers, and the half civilized tribes, by whom most of these waste
districts, or the country adjoining them are thinly peopled, will con-
duce to the material and moral improvement of large classes of the
Queen’s Indian subjects, which, for any such purposes, have long been
felt by the Government, to be almost out of the reach of its ordinary
agencies.

6. Bat it is the firm conviction of the Governor General in
Council, that, in order to obtain permanently good results from such
measures, it is indispensable, not only that no violence be done to.the
long existing rights, which sometimes in a rude, sometimes in a com-
plicated form, are possessed by many of the humblest occupants of
the soil in India, but that these rights be nowhere slighted, off even
overlooked ; scrupulous respect for them is one of the most solemn du-
ties of the Government of India as well as its soundest policy, what-
ever may be the mode in which that Government may think fit to
deal with rights of its own.

7. With these views His Excellency in Council proceeds to
state the Rules under which he desires that the Governments and
Administrations of India should give effect to these two measures.

8. As to thesale of unassessed waste lands, in which no ‘right
of proprietorship, or of exclusive occupancy, are known to exist at pre-
sent, or to have existed in former times, and to be capable of revival.

9. Inany case of application for'such lands they shall be grant-
ed in perpetuity, under the rules which will be presently laid down,
as a heritable and transferable property, subject to no enhancement of
land revenue assessment.

10. All prospective land revenue will be redeemable at the gran-
tee’s option, by a payment in full when the grant is made, and the
land gtanted will thenceforward be permanently free of all demands
on account of land revenue,
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11. The deed of grant shall be drawn up in English with a
vernacular translation attached, the meaning of all doubtful cases
being settled by the English test.

¥ % % % ® %X % x x ¥ %

16. The land registers of the Collector of land revenue, or of any
other local officer exercising Collectors’ powers, when properly kept
and perfect, will often enable him to state at once, whether there is any
other prior claim of property, or occupancy, on the land applied for.

17. When there is no such claim apparent from the Govern- ]
ment Records, and the Collector knows no other objection to the grant,
he will advertise the application in the most customary and effectual
manuner, for a term which probably need rarely exceed thirty days.

L]

18. ' When after the expiration of the term fized no such claim
is preferred,or when, if preferred, it shall have been disposed of,the Col-
lector will give to the applicant a document, testifying that the land as

described in his application, has been allotted to him subject to the
terms hereinafter specified.

19. 1If, after the allotment of the land under the preceding rule,
any persons shallestablish a right of property in the land so allotted, the
possessionof the party to whom thelandhas been granted dond fide, shall
not ‘be disturbed. But provided the claim be made within one year
from the allotment, the claimant, on proof of his right, and on shew-
ing good reasons why his claim was not advanced before the allotment
tuok place, shall be entitled tg receive from the Government full com-
pensation for the actual value of bis interest in such land. After the
expiration of a year, all rights of third persons, which have not been al-
ready claimed, will be altogether barred, as well in regard to eompen-
salion as against the land, sabject, in regard to compensation, to the
suine exc ptions in case of persons under disability from infancy, lunacy,
or other like causcs, as are admitted by the existing law of limitation.

20. No reference to R}evenue Boards or other distant authorities
should be necessary, except in special cases of doubt. Rules of proce-
dure must be laid down by the local Governments with sufficient
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clearness of detail to obviate, in all ordinary cases, any necessity for re

ference or sanction.

Grants will, of course, be immediately reported to local Govern-
ments, and any departure from the rules of procedure should be promp-
tly noticed by the Board of Revenue or other “Controlling Authority.”
But no confir matidn should be required to complete grants made in
accordance with the published rules of procedure; and such grants
should not be liable to be disturbed on account of any informality, not
attributable to any act or default of the grantee.

* I I I 2 T R

29. The price to be paid for unassessed land should not exceed
Rs. 24 per acre for uncleared land, or Rs. 5 per acre for land unencum-
bered with jungle, subject todeduction of area for swamps, or uncultur._
able land, as above stated. This limitation of rates shall remain in
force for five years from the 1st of January 1862, subject to revision in
the case of land which may be sold after that period.

30. In theevent of more purchasers than one offering to buy
the same tract, neither having any previous right to the land, it may
be put up to auction at the upset price of an ordinary grant. But ex-
cept in such cases, or in the case of suburban lots, recourse will not be
had to sale by auction. The applicant will receive his land at a price

fixed.

* * * * * * * * * * *

55. Provisions will be made in any legal enactment which
may be passed to give effect to this resolution, that the party named
in the grant, whether of waste land, or of land on which the assess-
ment has been redeemed, or. his legal heir or representative, shall be re-
garded as the sole legal owner of the land, subject only in the latter
case to claims other than those of Government, and to subtenui:gs and
subordinate rights of occupancy existing at the time of redemptien, and
that no transfer of property in it shall be recognized by our Courts of
fiscal officers, unless duly registered.
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58 With'a view bo secure the Government, and the public cre-
ditor against any loss of existing sources of Government income, pro-
vision will be made by law, that all sums paid in purchase of waste
lands, or in redemption of land revenue,or in otherwise forestalling the
land revenue, shall be paid to Commissioners, and periodically invested
in such manner as the law may direct. The Commissioners will report
mmﬁally to Government the total amount they have received, and in-
vested, and the districts from which it has been received, and their
reports will be published.

57. The local Governments will be called on to prepare the
draft of a law, to give legal effect to these measures within their
several jurisdictions, so as to secure for all gmntees a legislative title
to their property

Bat it is not necessary to await the enactment of such a law be-
fore making known, and, as far as practicable, acting upon the rules
which have been here laid down.”

On the 7th of November 1861, Mr. Brine as Agent for Mr. H.
Dear wrote to Dr. Campbell the Superintendefit of Darjeeling as fol-
lows :—

. “8ir,—I beg leave to apply to you, under the new Rules for the
sale of waste lands, for 1,000 acres for H. Dear on the North-west slope
of the Rinchington Spur, &c. This application was registered by the
Superintendent of Darjeoling. It was then agreed between H. Dear
and the plaintiff, that the grant of 1,000 acres should be divided equal-
ly between them. On the 2nd January 1862, Mr. Brine forwarded
to Dr. Campbell, the Superintendent of DarJeelmw the sum of Rs.2,500
with the following letter:—

“ Dear Sir,—I beg td pay into your treasury on account of Mr.
H. Dear Rs. 2,500, for the 1,000 acres of land that hc has applied for
on Rinchington, under the new rules of the 17th October last. Mr. H.
Dear desires me to say that he wishes to retain 500 acres for himself,
and to give 500 acres to Mr. Rundle; tige deeds to be made out ac-
cordingly, and the division of the land to be pointed out by me.” Dr.

™
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Campbell endorsed on the letter'a memorandum * Send receipt towards
payment of 1,000 acres” and sent a receipt to the plaintiff as follows—
¢ Received from Mr. Rundle the sum of Rs. 1,260 towards payment
of 500 acres of land on Rinchington. Superintendent’s office, ﬁarjee-
ling January 3, 1863, Signed. A Campbell, Superintendent.” At the
time of granting this receipt, it was uncertain whether the land was
cleared, or uncleartd. It was not proved that the application of Mr.
Dear or the plaintiff was ever advertised as required by the 17th Sec-
tion of the Rules of October 17th 1851, or that anything in the shape
of an allotment beyond what has been above stated ever took place.
It has been proved, however, that by the authority of Dr. Campbell
the plaintiff’s agent, Brine, took possession of the land cleared, and
expended considerable sums of money upon it in January 1863., The
sum of Rs. 1,250 paid to Dr. Campbell was at first carried to the ac-
count of the local fund for improvement of the station, as other sums
received for the sale of waste landsat Darjeeling were at that date.
The account of the monies received should have been sent to the Go- -
vernment in May 1862, but was not in fact so sent until November.
Part of the land had been previously cleared in a very rough way
by the Lepchas: they were in occupation of the land when Brine ap-
plied for it. Brine swore that they were ryots of the Soobah who
held, under a lease from Dr. Campbell, some 25,000 acres, at a rental
of Rs. 25 a year ; he said the Lepchas had only a right to the land
as long as the crops were standing on it, they were mere squatters, the
Soobah’s lease bad expired ; it was renewed {rom year to year till some
applicant for the land came forward. No onesince that time has set
up any claim to the land. Brine further said “if it turned out that any
part was cleared, I believe I should have had to pay the difference be-
tween Rs. 2-8 and Rs. 5.”

Ou the 15th of August 1862, a despatch from the Secretary of
State on the subject of the Resolutions of the 17th October 1861, to-
gether with circular instructions issued to the Government of Bengal,
the North Western Provinces, and the Punjab, were published in the
Gazette for general information. In the ninth paragraph of this des-
patch the Scerctary of State says. ¢ Her Majesty’s Govcroment can-
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not approve of the proposal to give an uniform price for all unassessed

and uncleared land throughout India, without reference to the locality

or situgtion, and 1 have to request that your Excellency in Council wilt

immediately take measures, for withdrawing the offer mads in para-

graph .29 of the Resolutions.’”” In the 76th paragraph he says
“ Your Excellency in .Council will understand, that the instructions
contained in this despatch, supersede at once the provisions of the
Resolution of the 17th October 1861, so far as they are incon-
sistent with them, and that fresh regulations must he prepared, and
submitted for the approval of Her Majesty’s Government. It is not,
however, intended that these orders should have retrospective effect ;
and if any arrangements in regard to the purchase of waste lands, have

been actually completed under the provisions of the resolutions, they
must, so far as is compatible with thelaw, be scr upulously carried into
cffect.” In the circular instructions ahovementioned, para: 2, it is
said, that *“ It will be observed that all arrangements which have beeg
already completed, under the terms of the Resolution promulgated by
the Government of India lust October, in regard either to the purchase
of waste lands, or the redemption of land revenue, are to be maintained,
the present despatch not being intended to have retrospective effect.”
By the rules for the sale of waste land published by the Govern-
ment. of Benzal, Rule 22, it was declarad that ¢ lands, for the pur-
chase of which applications have been made under Resolution of the
17th October 1861, will, if such application were duly registered, be
dealt with in accordance with the terms of the Resolution s» far as the
law allows.y *

By a supplementary rule contained in a circular order of the
Board of Revenue, dated the 14th of Ostober 1862, rule O, it was de-
clared that ¢ all proceadings-taken in conformity with the Resolution
of the 17th October 1861, will be recognized, and, pending proceedings
will be continued under the provisions of that Resolution. When the
application has only been wmade and registered, the next step will be
the issue of the advertisement required by paragraph 17 of the Resolu-
tion; if the advertisement have alrcady been issued, and the time is
expired, the Collector will procced to give applicant a certiticate of
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allotment under paragraph 18, unless others have come forwd¥d with
offers to® purchase the land; in which case the lot must be putup to
auction under paragraph 30 of the Resolution. Until the. 80fh of
August 1862, no instructions had been given to the Collectors, and
other officers in Bengal to enter into contracts for the sale of waste
lands under the Regolution of the 17th October 1861. It was admit-
ted by the Government, that for all purposes connected with the grant
of waste lands under the existing waste land rules, and under previous
rules for the grant of waste lands, the powers of the Superintendent of
Darjeeling are, and always have been, those of a Collector in Regulation
Districts. It is not shewn that any objection was made to the title of
the plaintifl’ by the Government of India until the 3rd December 1862,
about which time the Government published an advertisement refating

to the 500 acres of land applied for by the plaintiff, which is as fol-
lows :—

¢ Notice is hereby given that the following lots of waste land, &e.,
names of original applicants as below, have been applied for under the
Governor General’s Resolution of the 17th October 1861, and in ac-
cordance with Rule 22, and supplementary Rule O. annexed to the
Board of Revenue’s Circular Order No. 63, dated the 14th of October )
1862, the lots will be sold by auction &c., to the highest bidder above
the upset price of Rs. 2-8 per acre, should any other application for
the land be made before the date, otherwise each lot will be assigned
to the first applicant at the said upset price.”

On the 3rd January 1863 the plaintiff under protest, ahd to save

his property from being sacrificed, bid Rs. 20 per acre, and was declared
the purchaser.

Statute 22 and 23 Vie. Chap 41 was referred to, as shewing the
power of the Goverdor General in Council, to dispose of waste lands in
India. The learned Judge points out that it was not contemplated’at
the time when the Government Resolutions of the I7th of October 1861
were passed, that subordipate officers would proceed at once, and
without any further instructions, or authority, than those contained
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in that Resolution, to sell and dispose of the waste lands in their ﬂiﬁéf_
trict, ardl that the whole language of the Resolution shews, that it was''
contemplated that more was to be done, before the local officers should
,have power to sell. He refers to paragraphs 7, 20, and 57, and adds
“I should not hesitate to hold that Dr. Campbell had no authorﬂ'y
to move uatil after the rale, so lmperatlvely required, for his and other’ 3
subordinate oﬂicers guidance, had been promulgated Ly the local G a-,‘
vernment. But the Government have waived that breach of duty in their
subordinate.” He says “ It is clear that theGovernment are bound by °
any sale of waste lands made uxun.der, and in pursuance of the Resolution
of the 17tk of October, and cannot avoid the sale on the score that no
new rule had been promulgated, for in addition to instructions to that
effect, céntained in the Secretary of State’s despateh of the 9th of July

1862, the Secretary to the Government of India, on the 15th of August
]862 communicated to the Government of Ben"al the desirability that

rules should be prepared, and observed that all arrangements, which
had already been completed under the terms of the Resolution, were to
be maintained, the new despatch not being intended to have a re-
trospective effect. The learned judge then proceeds to say that the
QOvernment would be bound, if Dr. Campbell had sold the land ix ques-
tion in compliance with the terms of the Resolution of the 17th of Qe-
tober., He proceeds to shew that he did not do so, and therefore dis-
misses the suit. I concur entirely with the learned judge in thinking
that under the Resolution of 1861, Dr. Campbell had no power to make
a valid and binding allotment in favor of any purchaser, without
having first advertised the application, in pursuance of the terms of
Section 17. He was an agent with a special and limited authority,
the extent of which was, as a#apears by the evidence, perfectly well
known to the plaintiff, and bis agent Brine. Under such circumstan-
ces, if the plaintiff seeks to lugd the Government as the principal, by
the act of its officer, it is mcux’bent on him to shew that the autho:xty
has been strictly pursued.

The case falls within the general principles stated in Story on
Ageney S. S. 126, 165, 294, Sugdens Vendors p. 181, 13th’ ‘Ed.
In the cage of the Collector of Mussalecpatam vs. Cavala VPencata
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Nammapaﬁ 8 Moores Indian Appeals 519, Lord J ustlce Turner, in
ﬁelwermrr the judgment of the judicial committee of the Privy® Coun-
ﬂl‘ says “The acts of a Government officer bind the Government only,
vrhen he is acting in discharge of a certain duty within the limits of
' his authority, ot if he exceed that anthority, when the Government
in fact, or in law, directly, or by implication ratifies the excess.’’. The
plaintiff knew that an allotment without the advertisement which was
intended for the protection, not only of the rights of persons having
any apparent title of occupancy,but of the Government, against future
claims by parties alleging such rights, was wholly beyond the power
of Dr. Campbell, and if the question turned on the present right of the
plaintiff to a grant without the publication of any advertlsement the
suit must have failed.

-

Mzr. Doyne argued that, in the absence of all proof on either side,
it must be taken that Dr. Campbell did his duty, and that it must be
assumed that an advertisement was duly issued. There might have
been a foundation for that argument, if Dr. Campbell had granted to
the plaintiff a formal certificate under Section 18 of the Rules. He did
nothing of the sort. He let the plaintiff into possession on payment
of the sum on account of purchase money. But that may have been,
and, in fact, was done under the provisions of Section 25, which cer-
tainly does not provide, that the Collector shall not in any. case let the .
applicant into possession, until after the publication of the advertise-
ment. There are therefore no facts in this case to which the Court
could apply the maxim that « All thinys done must be presumed to
have been done according to law’’ to the prejudice of the Government on
this point. T observe too the plaintiff does not allege the publication of
such advertisement, or any facts from which the defendant would be
warned, that it was contemplated to make such a case against him.

1 find, however, that in the 22nd Section of the Rules published by
the Government of Bengal, which explain and carry out the terms of
the despatch of the Secretary of State, and the instructions to the Gos .
verpment of Bengal from the Government of India, to the elfect that’ *"

the letter of the Secretary of State was not intended to have a retrog.
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pective effect, it is provided that « Lands for the purchase of which
application has been made under the Resolution of 17th October 1861,
will, if such application was duly registered, be dealt with in accord-
ance with the terms of the said Resolution,so far as the law allows.”
And the Board of Revenue, laying down rules as to how this Resolution
of the Government is to be carried into effect, say in aupplémentary
rule O *“ When the application has only been made and registered, the
next step will be the issue of the advertisement required by paragraph
17 of the Resolution. The plaintiff must be treated not as a person
who has obtained an allotmentgnder Section 18 of the Resolutions of
the 17th of October 1861, but Simply as a person who had made, and
duly registered an application under the Resolutions,for an allotment of
land to which there is no claim apparent from the Government records.

Now Section 17 provides that in such cases the Collector is “ to
advertise the application in the most ustomary and effectnal manner for
a term which probably need rarely exceed thirty days.” The advertise-
ment contemplated by that Section appears to be simply an advertise-
ment of the application, in other words a public notice that the applicant
is desirous of obtaining an allotment of the land, inviting all parties
alleging themselves to be interested in the land, to bring forward their
claims. = Sections 16 and 17 shew what was the object of, and Section
J8 what was to follow upon, the publication of the advertisement.
Looking at these sections,as well as at the general scope of theResolu-
tions, I am confirmed in the opidion that the advertisement was only
meant to enable the officer conducting the sale “ to watch with serupu-
lous care, that in allotting lands as waste to a stranger, those long ex-
isting rights, which sometimes jn a rude, and sometimes in a compli-
cated form, are possessed by mariy of the humblest occnpants of the

soil in India, should in no wise ge_"slighted or overlooked.” see Section 6.
F 3 ’ -

The great object of the Govér_nment as expressed in the Resolu-
tions of the 17th October 1861, was that by selling lands at a low
price, European settlers might be led to introduce profitable and judi-
cious cultivation into tracts till then unreclaimed—Section 14. For
that purpose the price was not exceed 2.8 per acre, for uncleared land
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Section 28, and by Section 30, ei:cept in case of several applicants
‘,felalmmg to purchase the same tract, or.in case of suburban lots, recourse
" .was not to be had to a sale by auétion, but the applicant was to receive
*'kis land at a price fixed. .High prices and competition were not the

“end which the Government proposed to itself. It may be said that

the 80th Section gave the Government the option of putting up the
" land at auction, if more purchasers than one offored to buy the«land,
. at any time before the completion of the allotment, and that the Go-
vernment, by the circular order of the Board of Revenue of the 14th
of October 1862, supplementary rule, dgelared their intention of exercis-
ing that option, by selling by auction™n all cases where more pur-
chasers than one should offer. The reasons why 30th Section gave
this option to the Collectors, and other Government officers, may have,
been, that the power so given was intended to be exercised chiefly in
cases where the officers could not determine, which of two applicants
had the better, more equitable, and fairer right t6 ask for an allotment,
not that if one man had discovered, made a road to, or gone to the
expense of surveying a valuable allotment of land or minerals—another,
with no claim beyond that he had seen what his more enterprising
neighbours had done, should come in, and complete with him for
the property on equal terms at a sale by auction. Be that as it may—
without in any manner questioning the propriety of the exercise of a
power, which by Section 30 is undoubtedly reserved to the officers of
Government, I think it clear that the circular order of the Sudder
Board of Revenua Rule O, does not warrant the issue of an advertise-
ment inviting competition such as that in the present case. It is im-
possible to say that the insertion of such a notice may not have had an-
effect, and indeed a very great effect, in inducing persons to come for-
ward as purchasers, who might not otherwise have been willing to inter-
fere with the competition, or the purcg:e, by a person in treaty with
the Government under the terms of the"Resolution..

The plaintiff contracted on the faith of the 18th Section which
told him that, when on the expiration of the term fixed by the adver-
 tisement, no claim of property or occupancy of the land applied for is
“preferred, or when, if preferred, it should have been disposed of, the Col-
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lector would give him a documentary testimony that the land, as des-
cribed in his application,had been alotted to him subject to the terms
thereinafter specified.

Surely then it was not dealing with the plaintiff in accordance
with the spirit or the terms of this clanse, to advertize that the lands,
for whith he has registered an application, should * Ise sold by auction
on the fourth of January to the highest bidder ahove the upset price of
Rs. 2-8 per acre, should any other applications for the land be made .
before that date.”” This was not an advertisement warning all persons
claiming any interest in the land, to come in, and state their claims, lest
that should be disposed of, in order to protect the applicant from being
subsequently harassed by assertions of titlgon the part of such claimants.
and to protect the interests of any persons in actual occupation of, or
having claims to, or any rights in the soil, which was thgadvertisement
contemplated by the 17th Section, but a very different thing viz. an
advertisement addressed exclusively to intending purchasers of land,
inviting them to come in, and cogpplete for the land. It was addressed
to a different class of persons, and its effoct, as well as its object, must
have been eatirely different from anything, which was contemplated by
the advertisement prescribed by sec. 17.

It is well settled that when property is advertised by the owner to
be sold ¢ without reserve” the Courts will not allow any interference
direct, or indirect, which could under any possible circumstances affect
the right of the highest bidder at a sale, whatever may be the amount
of his bidding, to be declared the purchaser, Warlow vs. Ilarrison 29
L. J. Q. B. 1t. At law if the owner of an estate put up for sale by
auction, employ puffers to bid for him without declaring his intention,
the highest bidder will not be compelled to complete his purchase,
Thornet vs. Iaines 15 w and W- 367. Howurd vs. Castle 6 Term
Reports 642._ In another case this rule was applied to the
case of a sale ut?ﬂer an extent by an agent of the owner, to whom a
bidding was reserved by the conditions of sale. In equity, if the pur-
chaser has, in consequence of the employment of the puffer, been in-
doced to give more than he would otherwise have done, he can avuid
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the sale, Bramely v. Alt3Ves 620. These cases shew how strict-
ly the Courts both of law, and equity, will hold a seller, not only to
the letter, but to the spirit of the offer to scll.

I think that the principles established by those cases apply to
that now before the Court :—that in conducting the sale as they have
done, the Government has not dealt with the plaintiff in accordance with
the terms of the Resolutions of the 17th of October 1851, and has
therefore broken the contract made by Dr. Campbell as then agent.
and adopted expressly by the Government : that the Plaintiff ought
not to be bound by the sale which has taken place. I therefore would
reverse the judgment of the Court below, and declare that such sale
ought not to be inforced as a‘gamst the plaintiff : that it must be set
aside, and the defendant restrained by irjunction from proceedm"
enforce the payg:enb of the said price of Rs. 20 per acre.

Macplerson J.—1T do not concur with the lear ned Chief Justice in
so much of his judgment as relates to the advertisement of December
1862 and its consequences. *

By that advertisement the Government notified that the lands in
the possession of the Appellant had been applicd for by him under the
Resolution of the 17th October 1861, and would “in accordance with
rule 22, and supplemental rule O annexed to the Board of Revenue’s
Circular Order, dated the 14th October 1862, be sold by auction, to
the highest bidder above the upset price of 2-8.” Aund in the adver-
tisement it was also stated that any aother application for the lands
should be made before the date fixed for the sale, “otherwisé each lot
will be assigned to the first applicant at the upset price.”

It appears to me that there is nothing in this advertisement, which
constitutes a departure-on the part of the Respondent from the terms
of the rules, under which the advertisement professed to be issucd. The
question turns upoun the construction to be put on ce®ain paragraphs
of the Resolution of October 17th 1861, and on the 22ad of the rules
of the 30th August 1862, and the supplemental rule O of the Revenuc
Board’s circular. The latter two rules are as follows :—
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¢ Rule 22. Lands for the purchase of which application has been made
under the Resolution of the 17th October 1861,will, if such application
were duly registered, be dealt with in accordance with the terms of the
said Resolution so far as the Law allows.”

“ Rule O. All proceedings taken in conformity with the Resolu-
tion of the 17th October 1861 will be recognised, and pending proceed -
ings will be continued, under the provisions of that Hesolution. Where
the application has only been made and registered, the next step will
be the issuc of the advertisement required by para. 17 of the Resolution
I( the advertisement has already been issued, and the term of it have
expired, the Collector will proceed to give the applicant a certificate of
allotment under para. 18, unless others have come forward with offers
to purcltase the land, in which case th#lot must be put to auction
under para. 30 of the Resolution. In all such cases the sales will be
regulated by the Rules laid down in the present notifiotion.”’

Of the Resolutions of the 17th October 1861,—the 16th para. says
¢ That the land register will often enable the local officers to state at
once, whether there is any other prior claim of property, or occupancy,
of the land applied for.”

Para. 17 lays down ¢ That where there is nosuch claim apparent,
and no objection is known, the local officer will advertise the ap-
plication in the most customary and effectual manner, for a term which
probably will rarely exceed 80 days.”

Para. 18 provides “ That when after the expiration of the terms
fixed, no such claim 1is preferred, or where if preferred, it shall have
been disposed of, the Colleetor will give the applicant a document
testifying that the land has been allotted to him.”

Para. 30 is as follows :— In the event of more purchasers than
one offering to buy the same tract, neither having any previous right
to the land, it may be put up ‘to auction at the upset price of an ordi-
nary grant. But except in such cases, or in the case “of suburban lots,
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recourse will not be had to sale by auction : the applicant will receive
his land at a price fixed.”

I do not doubt that the general scope of the Resolution of Oecto-
ber 1861 was, that the first applicant should usually get the land he
applicd for, at a fixed price, and that sales by auction, and competition
among applicants, were to be the exception. Nevertheless it appears
to me that, in any ‘ase in which more purchasers than one offered to
buy, the Government had the option of selling the land by auction.
It is urzed that para. 30 is meant to apply omly to the case of two or

' more simultaneous applications, or to the case of several applications
made about the sametime, where it may appear to the government offi-
cers that an applicant, other than the first,has some strong claim to the
land, which in common fuirnes@ought to let him in to complete witn
the cother applicants. Buat Isee nothing to justify me in puttiug so
limited and nargyw a consiruction upon para. 80. That paragraph
does not require the offers to buy to be simultaneous. The words
are “In the cvent of more purchasers than one offering to buy the
same tract, neither having any previous right to the land, it may
be put up to auction and &e.’—So that if any purchaser, a any
time before the expiration of the thirty days, or other time for which
the land was advertised, came forward and offered to buy, that gave
Government the right to sell the lands by auction. I read para. 30
ot the Resolution as giving Government a discretion to be exercised
in any special case, in which it seemed proper to sell by auction, any
lands for which an offer was made while the advertisement was still
running. This reading of para. 30 may be scid to be inconsistent
with langnage of para. 18. The two paragraphs, when taken separ-
ately, may perbaps unot be literally reconcilable with each other.
But the inconsistency is removed by reading para. 18 along with

para. 30.,

It cannot be questioned that under para. 30 any suburban lots
may; when applied for, be put up for sale by auction : and the language,
which necessarily leads to this conclusion,is exactly as inconsistent with
the literal terms of pura. 18, as is the lunguage, which, when construed
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&8 I think it ought to b2 construed, leads tothe conclasion that the
Government Officers had a discretionary power of selling by auction
any lands, for which more purchasers than one made offers, before the
expiry of the period of the advertisement.

Again it is said, that, even supposing that the Govermment might
in this present instance have sold the lands by auction, if they had been
properly advertised, and more purchasers than one had made offers to
buy, still the Government had no right to ask purchasers to come for-
ward, and the advertisement, and the sale which followed upon it are
vitiated, because the advertisement invited competition. But it scems
to me that the only question is, whether the advertisement can be
deemed to be an advertisement within the meaning of para. 17. I
think that it can. No doubt in the ordinary case of lands which the
Government had no intention of selling by auction, 4he sole object
of advertising would be to give notice to claimants, and to bring them
forward.

But holding as I do that the government officers had, according
to the Rules, a legal right to sell by auction any lands for which more
purchasers than one made offers, I know of nothing which prohi-
bited them from intimating in the notice to claimants, that the lands
were lands which they were prepared to sell by auction, should several

. purchasers offer. The advertisement issued in this case gave full
notice to claimants of the fact that the lands had been applied for,—
and it, therefore, was the adyertisement required by para. 17 of the
Resolution, see Rule O. AndI think that it was none the less the
advertisement required by para. 17 of the Resolution, because it also
stated that the lands would be put up to aunction, if several purcha-
sers offered. On the whole, I am of opinion, that the sale complained
of was legally and properly m.le, and that there is nothing in the
manner in which it was conlucted, which entitles the appellant to

any relief.

Tt is to be remarked that the objection now raised to the form
of the advertisement of December 1862, does not seem to have cons-



tituted any part of the appellant’s original case. Moreover it is not
a point taken in the written grounds of appeal filed in the cause,
nor in the argument of the appeal was it more than cursorily
touched on by Mr. Doyne. Throughout, in appeal as well as
before Mr. Justice Levinge the appellant’s case has been, that his
contract had been sp far completed, that the Government was bound
to perfect his title and give him a deed of grant, and that the Govern-
ment was under no possible circumstances entitled to sell by auction
the lands he had applied for. Had my opinion as to the advertise-
ment of 1862 been other than it is, I should have had some hesitation
in holding that in this sunit, and at the present stage of the proceed-
ings, the appellant was under the circumstances entitled to relief.
The from of the advertisement of December 1863 has not in truth
ever been one of the issues in the cause. Had it been so originally,
it may be that other evidence might have been produced, which would
have had a material bearing upon the question.

Further, it has been ruled that when there is a doubt as to the
legal title or right of a person, claiming an injunction in aid of that
title or right, the Courts will not grant the injunctions prayed for,
until the legal title or right has been established by proceedings
at law. Sce Bramwell vs. Halcomb 3 My and Cr 737. Mayor
of Cardiff vs. Cardiff Waterworks Company 4 De G. and J. 596-
Now in this case the legal title set up by the appellant has been ac-
tually tried and found, both by this Court and by the lower Court,
to be invulid. It therefore seems to me that coming into Court as he
does in this suit to cuforce an invalid title, the appellant is not in a
position now to ask for any injunction in aid of that title. He bascs
his rizht to restrain the Respondent from proceeding to enforce the
auction sale, on the validity of his litle derived from the contract
made with Campbell.

This Court finding that title to be invalid, cannot in my opinion,
give him relief in this suit on the alleged invalidity of the respondents
rights as'vendors under a subsequent sale, before any attempt has
been made to enforce payment of the purchase money under that lease.
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Except so far as appears from the remarks I have now made as con-
cur substantially in the Judgment of the Chief Justice.

The practical effect of my Judginent is that the decree of Mr.

Justice Levinge will be confirmed.

1 have felt myself compelled to come to a conclusion at variance
with the opinion of the learned Chief Justice. But I regret the con-
sequences of my dissent the less, when I consider that {from the decree,
which, had I concurred would now have been made, the appellant
would’ reap only such qualified benefit as he might derive from having
the sale ofe January 1863 cancelled, and the lands advertised anew
under para. 17.

It might very possibly have happened that, if the lands were
again advertised, the final position of the appcllant would have been
somewhat worse than it at present.

Norman C. J—There being a difference of opinion in a point
of law, viz. whether the advertisement of the 27th of November 1862
was such an advertisement as is required by paragraph 17 of the Rules
of 1861, and whether, supposing it not to be so, the publication of this
adverfisement was a breach of the engagement of the Government
with the plaintifl entitling him to an injunction restraining the Go-
vernment from enforcing the sale, acting under the authority of Sec.
23 of Act XXIII. of 1861, wacalled in Mr. Justice Morgan, in order
that the case might be reargued before him, sitting with us on that
point. The Advocate General took a preliminary objection thatyby
Rule 8 of the Rules of the 1st of January 1861 “ Appeals from the
decision of one Judge, shall be heard and determined by at least two
other Judges, and in case the two other Judges who exercise the
Appellate Jurisdiction differ in opinion, the decision shall be affirmed.”

We are all agreed that it was competent to the Court to manke
this rule under section 13 of the 23 and 2k Vie. Cap. 104. I should
have been prepared to hold, that in case of difference of opinion on a
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point of law, the rule contemplated the case of the agreement of one
Judge in the Court of first instance, and one in the Appellate Court to
the same proposition, but that this present case, in which the point
on which we differ was not directly adjudicated upon by the
learned Judge in the first Court, is not within the reason or spirit of
the rule, and should‘be dealt with under Act XXIII. of 1861, Sec. 23,
As however, my learned brother holds, that the rule governs the case
which undoubtedly falls within the strict language of it, the Judg-
ment of the Court below will be affirmed, and we think that the costs
maust follow the ordinary rule.
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Tne ProrLE's Bank vs. OBBARD.

A sends a Hoondee by Post to a Bank. The Bank presenis it for
payment by one of ils servants B, who Ubrings it back, reporting that
payment kad been refused. The manager of the Bank with the intention of

veturainy it to d, places it in an envelope scaled®and stamped, whick
is laid upon the table ready for the post, it being the custom of the Bank
Yo post all letters in that manner. The Hoondee docs not reach A, and it
afterwards appears that B presented it for payment the following day and
obtained cash jor it. Ileld that the Bank was guilly of suck neglect as
20 render it liable lo A for the amount of the Iloondee.

Bylinton and Cowell for the Plaintiff.
Grakam and Woodroffe for the Defendant.

This suit was brought to recover a sum of money said Jan. 8,
to_be due to the Plaintiffs on an overdrawn account, The 180%
Defendant pleaded aset off of 800 Rs., and the case turned upon the
question, whether the Bank or the Defendant were to be held
liable for the amount of a Hoondee under the following circum-
stances. It appeared that Major Obbard sent a letter (unregistered)
to the Bank contzaining the Hoondee. The Hoondee reached the Bank
Dec. 29, and was presented for payment on that day, by a man named
Chowburga, one of the servants of the Bank. Payment was refused, the
note mot being due, and Chowburga brought it back saying it would
be paid Jan. 7. On Jan. 7, he%took ib again, and brought it back with-
out having presented it, saying payment had been again refused.
The manager thercupon erased the Bank Receipt, and put it in an
envelope ready for posting. Chowburga abstracted it, stamped it
again with the Bank Receipt, and having cashed iton the Sth—one
day after it became due—appropriated the money to his own use. The
question was whether the Bank or Major Obbard ought to bear the

loss.

Levinge J.—This case resolves itself into the issue raised on the
pleadings, whether the Bank or Major Obbard is to suffer the loss of
the 800 Rupces on the Hoondee, If Major Obbard is to suller,
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the action is sustainable, there being in that case a balance due to
the Bank on an overdrawn account. I shall first revert to the argu-
ment of Mr. Eglinton that Major Obbard should sue the acceptor.

The acceptor has sworn he paid the Hoondee. I am satisfied,

he paid 800 Rupees on the 8th of January. If it were necessary
to decide the pomt Ishould hold that that payment was a o'ood dis-
charge to Ramsoroop, but he is no party to this action, and could only
be sued on the ground that he has not discharged himself, because
he did not use due caution, which could only be made out in the way
Mr. Eglinton argued. IIe says presentation on 8th was a circums-
tance to put the acceptor on his guard, and he should have gone to
the Bank. I cannot agree in that, and do not see such laches o5 to fix
Ramsoroop on his acceptance. There wasno such delay as to cause sus-
picion in the mind of the acceptor, for he paid the amount due on
the Hoondee the very day after it fell due. The third day of grace
cxpired on the 7th, and the Bill was presented on the 8th, and paid.
The great point made against Ramsoroop is, the fact of Wilkinson’s
receipt having been erased, and it would be a question for a jury, if the
case was submitied to one on an action against the acceptor, whether
he had not shown want of caution in paying the Hoondee to the holder
with Mr. Wilkinson’s receipt erased on the note ; but looking at the
peculiar circumstances of this case, I am inclined to think it would be
impossible to fix Ramsoroop with any liability on this paid acceptance,
On the 29th December the Hoondee was presented with the receipt,
but being presented so long before it wus due, the aceeptor may not
have had his attention called to the receipt, and itis not proved that
the note was presented to Ramsoroop on 7th January. I do not be-
lieve it was, I believe all Mr. Wilkinson has said. He believed he
sent it on 7th January and hecan only speak from belicf. Chowbur-
ga, T am certain, never presented it on the 7th, and Ramsoroop swears
it was not so presented. I hold secondary evidence of the contents of
the letter of the 7th January cannot be given in evidence. The
fact of a letter having been written to Major Obbard by Wilkinson
is clear, and we have Mr. Wilkinson’s "evidence that he gave the note
to Chowburga who brought it back on the same day. Mr. Wilkinson
was apprised by Chowburga that the Hoondec would be paid next
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day, and this fact, to say the least, should have made Wilkinson care-
ful what he did with so valuable a document. I am convinced Mr.
Wilkinson put the Hoondee into a sealed envelope on the 7th. I am
equally convinced that that note was not presented on the T7th.
The Bamker Ramsoroop swears it was not presenfed till the 8th. Is
there any reason to disbelieve the Banker? He paid in hard cash on
the Sth, and was not in insolvent circumstances. I am firmly convinced
Chowburga committed a fraud, and could not escape conviction. I
believe he came to Wilkinson on the 7th, and said the Cootee would not

_pay till the following day. That was a falschood ; and coupled with
the abstraction of the note, and payment on the 8th, and part of the
proceeds traced to the Bank, there is no doubt{ in my mind, that Chow-
burga has committed a fraud. Although Ramsoroop has failed to identi-
fy Chowburga, he has only said he does not know the person who
presented the Iloondee. The Hoondee was presented on the 8th
with the Bank stamped receipt uncancelled by the Bank servant (who is
sworn to have gone to the Cotec before), one day after due date. The
note is in the native character, and the cancelled receipt in Wilkinson’s
name is in English, and Ramsoroop does not read English. I cannot
see how any Court could hold the Cotec liable to pay twice over.

Is the Banlg liable to make good to Major Obbard the amount
realized under this Hoondee by reason of its ncgligence. The Bank
can only be fixed with liability if it has been guilty of neglect. Hil-
yard on Torts Vol. IL. page 352, 2nd Ldn. 1861. It is there laid
down that when a bill or note is forwarded to a Bank which
receives and undertakes to collect it, the Bank is liable without special
agrcement for any default of the agents or correspondents it employs
in collecting, or paying over the procceds. That is an authority to
show that a Bank like any other bailee is liable in point of law for
loss when caused by neglect. The Hoondee was sent to the Bank
in the letter of the 23rd Deeember, and reached the establishment on
29th December. The Bank writes on 20th Deccember. Up to that
moment the Bank did every thing to avoid being fired with lia-
bility : thoy say ““ on realization we will place it to credit.” It
yould appear that divectly ufter writing that letter the note svas sent on
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the same day for payment, and had affixed to it the rcceipt afterwards
crased. Wilkinson believing it to be payable on presentation put his
receipt on it. The note was brought back accepted, and Chowburga
had evidently been told when the note would be payable. After
the note was brought back the memo. at foot of the letter of-the 20th
December to Major Obbard was written. Nothing was done till
the 7th January : Mr. Wilkinson has sworn that ke had the custody
of the note in the interval, and on 7th he handed it to Chowburga
in the state it was in on the 29th. I believe that note was never
presented on the 7th, but it was handed back to Mr. Wilkinson on the
7th by Chowburga, with the statement it will not he paid to-day
but to-morrow.” Mr. Wilkinson has stated he wasjustified in forward-
ing it to Obbard. After a note has been dishonored a Bank should
return it., Mr. Wilkinson however was acting only on the statcment
of Chowburga whom he chose to believe. Mr. Wilkinson says he sent
back the note ina letter. It was never sent back to Obbard though
an attempt was made to send il.

One question is was Wilkinson bound to send 1t ina registered
letter? There is no proof it came in a registered letter, and Mr.
‘Wilkinson has said it is not customary with that Bank to register
dishonored notes when returned, and it is not prawed that the docu-
ment came in a registered letter. My opinion is there is no neglect
in sending it Dy post and by an unregistered letter. There is a oase
to show that the loss should fall on Obberd if that had Leen the only
neglect on the part of the Bank. In Byles on DBills last Ed. page
534 it is laid down that where a debtor remits a bill or
note by post, if that be the ordirary mode of transmission between
them, and the bill or note be lost or stolen, theloss will fall on the party
to whom the bill or note was intended to be remitted. In this case
the post was the ordinary mode of transmission ; the IIoondee came
by post and was attempted to be returned by post. But I now come to
the serious point of this case, and in my opinion this is a matter of
considerable importaace to Bankers. It has always been a nice poiut
for a jury what amount of negleet will fix a party with liability. In my
opinion in this case the Bank is liable, and there has been such nege
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" lect as will fix the Bank with liability, and discharge the defendant
from the cause of action by reason of that neglect. I stated yesterday
that I recollected a case where a valuable security was putin a letter
by a Merchant, and left on a table in the Counting house, that being the
usual place for depositing letters for the post, and the Court held therc
could not be evidence given of the contents of that letter, and that some
evidence must be given that the letter was taken from the house, and
put into the post. I have found that case. See Ifawkes vs. Saller 4
Bing. 715. I believe every thing Mr. Wilkinson has said, and that he
put the notein a letter sealed and stamped. We have the entry in
the Bank Book of the postage stamp of 1 anna having been affixed
on aletter to Major Obbard on 7th January. I will show that that
letter must also be shown tohave been put into the post. Neither
Mr. Wilkinson nor any other person can say to which of the three
peons the 7 letters were given. The fact of those letters having left
the Bank would not be sufficient unless it were shown they were put
into the Post Office. The stamping is not enough, it is necessary to prove
the posting see [lawkins and Ruit 1 PeakeN. P. C. 248, Hawkins
and Ratt hasbeen slightly quarrelled with, but it may be explained
by the fact, held to be good law, that the bell-man employed was not a
Government officer, Note to Smith’s Mercantile Law 538. Was there
not in this case a temptation to Chowburga who knew the bill would be
paid the following day, and ought not that fact, to have made the Bank
cautious how they dealt with the security. The next case I will refer to
is Skilbeck vs. Garbett 7. Q. B. 846, which clearly shows that some evi-
dence of a posting, as giving a letter toa public servant, is necessary
before evidence can be given to prove the letter, or that the Bank did
their duty in regard to forwarding the Iloondee, and I may here notice,
that the only evidence of neglect against the Bank, is that which
occurred after Mr. Wilkinson stamped the letter containing the
lost Hoondee, Bylcs on Bills page 259, 5th Edn. There is no such
cvidence given in this case, but general evidence was attempted
to be given yesterday how the Peoples Baunk dealt with letters. I
yesterday gave my reason for considering that the Section of the Indian
Act (sce. 50, Act 2 of 1852) had not heen complied with, Where is the
pwof of despatck of the letter out of the Bank, No person has heen pro-
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duced to prove who took the letter to the post. I cannot presume des-
patch of that letter because I believe Chowburga got the money. There
is no proof the letter went or was sent out of the Office, and it could
not have gone out because it had the Bank stamp afterwards affized.
If it had heen proved that the letters had been put into a letter-box,
and that a postman came for those letters, I should have held under
the 50th Section, there was proof of the despatch of that letter. The
case Skilbeck vs, Garbett slightly impugns Hawking and Rutf, but
Lord Denman says that the Bellman was probably not a public Bellman.
There is no proof of a despatch in law of that letter. Therefore the
Bank is bound to show the letter was posted. Chowburga’s statement
that the Lill would be paid apprised Mr. Wilkinson it would ba cashed
next day, and therefore due caution was not used, and it would be
hard on Major Obbard that he should lose the proceeds, having trans-
mitted the Bank a really good bill, and the Bank not having ex-
ercised proper caution. In my opinion Major Obbard can never
recover from Ramsoroop. The Bank should have been able to have
proved ghat the letter was actually posted, or if not posted that it left
the office in custody of one capable of recciving the letter for the
Post Office Authorities, and therefore they are liable. Any jury would
believe that the bill was cashed by a person connected with the Bank.
Mr. Wilkinson has himselfsaid he believes it, and so do I. He

swears the receipt in red ink was not on the back when he scaled his
letler. The proceeds of the notc are traced in part through Chow-
burga’s own hand to the Bank of*Bengal and the Oriental Bank.
The notes are all traced to him or his accomplices. The receipt is
not signed in Chowburga’s name. He may have put a feigned name
on. He was known as a servant of the Peoples’ Bank, and who but
Chowburga knew that the bill was payable on that day the 8th?

I am not going to rule the Bank is liable because the note was
cashed by a person of the Bank, although I have shown Major Ob-
bard is discharged by the Bank’s neglect. If the Bank has a valu-
able security taken out by one of its clerke, is not that sufficient to
make the Bauk liable? The cases in Hilyard on Torts page 352
show that it is, It is supported by Amecrican cases but the Book is
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often cited as an authority. Iam not putting my decision on this
point but for topping my judgment by this view of the case, should
I be wrong in fixing the Bank with neglect in the way they dealt
with the letter. I have shewn from Hilyard that a Bank is liable
for default of its agents. Inow refer to “Smith on Master and Ser-
vant” The authorities there quoted show, how persons are civilly
liable to third parties, for the fraudulent; and even criminal acts of
their servants.

There is a recent case showing that there are many acts of a ser-
vant for which, though criminal, the master is civilly responsible,
Dunkely vs. Farris 11 C. B. 457 see also Blackstones Com-
mentarfes 1, p.430. Here a Banker’s servant, I believe, did receive
money, and I see no difference whether I go to a Bank and pay in
money, or the Bankers’ servant is sent by the Banker aund receives
it from me. I have taken pains if I am wrong on one point to
give my opinion on the other, and if I am wrong I may be easily
sct right. I have given reasons for holding the defendant is not
liable on an overdrawn account, and that this action must be dis-
missed with No. 2 costs.

Ix Tue MATTER ofF TAYHEB ALLY AN INFANT,

According to Makommedan Law a Mother is entitled to the custody
of her child, if such child be a Male till it shall have attained the age
of 1 years, if such ckild be a Female till it shall have reached the age of
LPuberty.

A Mahommedan Infant name Tayheb Ally aged 5 years Ali%ifl,- fnd
was brought into Court by its father in obedience to a ’
Writ of Habeas Corpus. The Writ had been issued at the instance
of the mother who sought to transfer the child to her own custody.
Affidavits *by the mother and the maternal grandfather wero
tendered in support of the application. They alleged that the father
Abdool was leading a vagabond life and destitute of means to
support the infant: they further stated that he bad been guilty of acts
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of the grossest immorality, and that the child could not remain in
his charge without the greatest danger of moral and physical injury.

Grakam on behalf of the father shewed cause. He submitted
that the affidavits in support were vague and general, and entitled
to but little credif. The affidavit of the father denied the charges
and alleged that the application was not bond fide on the part of the
mother, but that she was acting under the influence of others who had
purposes of their own to serve : at least she ought to be examined
that it might be ascertained whether she was really desirous of remov-
ing the child from the custody of the father.

Woodroffe who appeared in support of the Writ was not called upon
to reply

Levinge J. said that he should not now decide the question as to
whether the father of the child was or was not leading an immoral
life. Tt was perfectly clear according to Mahomedan Law that the
mother was entitled to the custody of the child. It was laid down
in the Hedaya Vol. I pp. 8856-388, that a child, if a boy, was to remain
in that custody till 7 years of age, if a girl till’ puberty. It had been
urged in support of the father’s case that the present application was
not really preferred by the mother but by the grandfather, and that
for certain purposes of his own. There seemed however, to be but
little doubt as to the application of the mother being bond fide. If the
mother were detained and subjected to duress, as alleged, nothing
would be easier than for the husband to apply to the Court for redress.
It was not a little remarkable that Statute 2 and 83 Vie, ¢. 54 which
did not extend to this country, had conferred upon the Court of
Chancery in England the power of delivering up children under 7 years
into the custody of their mother. The Mahomedan Law, therefore, in
this respect, was in unison with the English Law. No all8gation had
been made against the morality of the mother, and it was clear
from the afidavits that the man had no means of support. He
therefore ordered the child to be delivered over to the mother.
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Das MEercEs vs. Congs.

A4 Bequest by a Roman Catholic of Portuguese descent, born and do«
miciled in Calcutta, jfor the performance of masses, 18 not a gift to super-
atitious uses.

.;l'lae.Marrz'age of an East Indian, domiciled in Ca.lcutta, with the sister
of his deceased wife, is not void wunder 5 and 6 W. IV, c. 45,

The Advocate General with Grakam and Newmarch for the plaintiff.
Eylinton for the defendant Anthony Cones.
W oodroffe for the defendant Mary Cones.

Coryton with Pittar for the defendants Henry Aloysius and Wil«
liam Victor Cones.

Evans for the Crown.

Norman C. J.—This is a suit by Lavinia Virginia and
Cecilia Matilda, daunghters of Joseph Cones, and their respec- Al’l"glsi:
tive husbands, alleging that Joseph Cones formerly of this
city, died possessed of considerable estate and effects, and amongst
other things the Pleniz Printing Press, and Printing business in Cal-
cutta, and leaving a Will, dated the 31st of December 1860, proved on
the 3rd of July 1863 by the defendant Anthony Cones, the Executor,
who has taken posscssion of the'Estate, and partly administered ‘the
same ; that several of the directions and bequests raise questions of law
of much difficulty, and the plaintiffs are desirous of having the same de-
termined, and the Estate administered by this Court. The plaintiffs
pray that the trusts of the Will may be declared and carried into effect,
and that the rights and intereets of all persons under the Will may be
declared and ascertained ; and:that due directions may be given as to
the bequest of the Printing Office in the Will mentioned, and for tho
payment to the testator’s widow, and for the charitable and other be-
quests : that all necessary acconnts may be taken, and the estate ap-
plied in due course of administration.
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The material parts of the Will are as follows :—Clanses 1, 2 and 3
recite that the testator was the sole Proprietor of the PAeniz news-
paper, and the printing business carried-on under the names of Sanders,
Cones and Co., that he held thirty shares in the Bengal Printing Com-
pany, and fifty shares in the People’s Bank. By Clause 4, he
bequeathed a policy of assurance for Rs. 6,000, and his plate, linen,
furniture, horses, carriages, &c., to his wife Mary Cones absolutely.
By Clauses 5 to 12, the testator bequeathed pecuniary legacies, amount-
ing in the whole to Rs. 6,000. By Clause 13, he gave Rs. 1,000 for
his funeral expenses. By Clause 14, he directed his Executors, to
invest Rs. 2,000 in Government Securities, upon trust, to pay the
half yearly interest to his daughter, the plaintiff, Lavinia Virginia
Merces, for the term of her natural life, independently of her husband,
her own receipt for the same to be a sufficient discharge, and upon her
death to pay the principal thereof to her children in equal shares abso-
lutely. Clause 15 was a similar bequest in favour of the plaintiff,
Cecilia Matilda Merces. By Clause 16, 17, and 18, he directed the
investment of Rs. 2,000 for William Victor Cones, Rs. 5,000 for Henry
Aloysius Cones, and Rs. 5,000 for Josephina Evelina Cones, with a
provision in each case that if they died unmarried, the money should
bg divided amongst his or her surviving brothers and sisters. Clause
19 directs ¢ that the above several legacies be paid out of the cash
money in my possession, and the income arising out of my invest-
ment.” Clause 20 is as follows— I direct that my wife Mary Cones,
shall be paid Rs. 130 monthly, for her maintenance during her natural
life, out of the profits arising from my Printing Establishment, my Bank
shares and other investments, as long as she shall continue my widow,
but in the event of her being married after my deccase, the same shall
forthwith cease. But if she shall continue my widow until her death,
and shall leave her children by her former husband destitute, &c.,
then I direct_that a donation of Rs. 2,000 out of the profits of the
Printing Office, shall be paid to them equally share and share alike.”
Clause 21 directs that the Government Security for Rs. 8, 500, and any
other security she may purchase in her own name out of the interest
thereof, and the lower-roomed house, &c., which his wife Mary Cones
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received from the Estate of her former hushand, shall not be mixed
up with his property ; but that after his death the same shall be made
over to her. Clause 22 directs that his danghter, Josephina Evelina
Cones be paid Rs. 50 monthly, &c., out of the profits of his Printing
Establishment. Clause 23— I desire that High Masses in Honour
of the Blessed Virgin may be celebrated every Friday during the
year, and that a Novena of St. Joseph with High Masses may be
performed every year after my death ; the former to cost Rs. 818, and
the latter Rs. 200 per annum.” Clause 24.— I desire also that
Masses be performed every month for the repose of my soul, and that
of my mother Maria Cones ; and also that a High Mass be performed
for the Bouls of the faithful departed.” Clause 26.— I give and be-
queath my Printing Office, and the proprietary right of the Plheniz
newspaper, and also the good will, stock in trade and furniture of
the office, to my brother, Anthony Cones, my sons, William Victor
Cones, and Henry Aloysius Cones, to be held by them in equal shares
and proportions, but I desire that my brother, Anthony Cones, shall
have the principal management of the concern, and my sons W, V.
Cones and H. A. Cones, shall be guided by him in all matters relating
thereto, and that all members of the firm shall devote their entire
attention to the furtherance of the interests of the press. Ifany of
my sons neglect their work, and do not bestow all their time and atten-
tion to the business, he will forfeit his right to a share in its profits,
and will be entitled to only a salary proportionate to the work he may
perform : and I direct that after payment of the sums hereinbefore
directed-out of the profits of the said Printing Office, the remainder
of the profits be divided amongst them, the said Anthony Cones,
William Victor Cones, and Hebry Aloysius Cones, in equal shares and
proportions, for their respectivg benefit and use, but I desire that all
such monies as may be found i# the Office at my death, be invested
forthwith in Government Secufities for the benefit of my Estate.”

*

Anthony Cones was called as a witness by the plaintiff, gnd proved
that the testator’s widow, Mary, was his second wife, the sister of his
first wife, that the testator’s father was an Italian; that his wives
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were East Indians of Portuguese descent; that all the parties were
Roman Catholics, and that the testator’s widow, Mary Cones, was
married to him at a Roman Catholic Church, and always passed as
his wife ; that the testator’s Estate consisted of

Fixed Deposit in the Mercantile Bank about ... ... = 27,000
Lent on mortgage to one Smith .., ... 16,000
Do. to a Native, Chowdry, about ... ... 10,000
Do. to one Longman 3,000
Lent in small sums to various persons 2,000
Outstandings , ... 10,000 to 12,000
Estimated value of Bank Shares ... 2,500

that the shares in the Bengal Printing Office had been sold before the
death of the testator ; that the printing business is now carried on by
the Executors at a loss of from Rs. 150 to 200 a month; that losses
on the business have been paid out of the general assets of the estate,
and that it is impossible to carry on the printing business without
employing such assets for that purpose ; that if the assets should be
recurred to for payment of the annuities, they would be insufficient to
pay the legacies in full. He said that he was desirous of selling, and
had attempted to sell the printing business ; and that he believed that
it would be for the benefit of all parties to do so, but that he could not
do so without the order of the Court.

Mr. Coryton for W. V. Cones and H. A. Cones, dross-examined
this witness, in order to shew that he did not manage the business pro-
perly, and did not devote his whole time, but only two hours a day
to it. The Rev. Augustin Goria, the Pro-Vicar, was called as a witness
on behalf of the defendants W. V. Conesand H. A, Cones,and
proved ¢ that a Novena is a practice of worship for nine days. In
Europe it consists of nine services, nine sermons, and nine masses.
Here there are no sermons ; it is for the benefit of the soul of the
testator ; that is the object and purport of it.”” On cross-examination
Le stated, that ¢ the service was intended for the public : if there are
not sermons, there are public prayers. A living person might give a
sum for a Novena, the benefit would be as if he had given a sum to
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promote charity or piety” On eross-examination by the Advocate
General, he said that “ if it is not for any particular soul, it is for the
benefit of all the souls in purgatory.”

The first question that arises is out of what fund the legacies men-
tioned in Clause 19, are to be paid in the first instance. On that
point, I am of opinion, that the legacies are demonstrative, and that
having reference to all the facts and circumstances of the case, the words
“cash money in my possession” must be taken to include the money
at interest in the Mercantile Bank. If an authority in support of
that view were needed, it is to be found in Manning vs. Purcell 1
De G.°M. and G. 55. By investments, I think that the testator,
meant to refer to his Bank shares, and other pecuniary investments,
as distinguished from his printing business. s

Secondly.—~The gift to Mary Cones in Clause 20, appears to me
to be also a demonstrative legacy, and to be charged not only on the
profits of the Printing Establishment and Bank shares, but al‘so on
the monies in the Mercantile Bank. These monies appear to answer
the general description of ‘investments,” and there is nothing that
leads one to suppose, that the testator meant to exclude his wife from

the benefit of a charge on that deposit, as well as his cther invested
monies.

Thirdly.—~3By Clause 21, the testator declares thathe has never
reduced into his possession the Government Securities, or other pro-
perty, which his wife derived from her first husband. To prevent
any mistake, he distinctly states that this property forms no portion

of his assets, but is the absoluge property of his wife.

Pourthly.—With respect $o the gifts of annuities to Mary Cones
and Josephina Evelina Conea,iﬁ)y Clause 20 and 22, out of the profits
of the Printing Establishment, they constitute a charge on the
business, which may be satisfied out of the Profits, if the Executor
and the testator’s sons choose to carry it on, but which will have to
be provided for out of the proceeds if the business is sold.
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 FPifthly—It was contended that the gift of Rs. 518 annually
for High Masses every Friday in honour of the Blessed Virgin, and
a Novena of St. Josepb, with High Masses to be performed every
year, after the testator’s death in Clause 28, and the direction in
Clause 24 that Maseses should be performed every month for the repose
of the testator’s soul, &c., are void as gifts to superstitious uses.

Possibly there is a distinction between the gift in Clause 23,
which might be good as a charitable bequest for a general public use,
viz., public services in the Church, and the direction in Clause 24, that
Masses should be performed for the testator’s soul, which is simply
to secure a personal benefit to the testator himself, and the souls of
the other deceased persons named. But I prefer to deal with the
question on a broader ground. Calcutta having been originally ac-
quired by the East India Company, of a regularly constituted govern-
ment, in a country peopled, and having laws, a government, and
religion of its own—those portions of English law, the provisions
of which are manifestly inapplicable to the ecircumstances of the
settlement, cannot be assumed to have been introduced into-the
country. On that ground in the Mayor of Lyons vs. The East India
Company, 1. Moo. Ind. Appeals p. 175, it was held by the Privy Coun-
cil, that the introduction of the English law into the country, did not
draw with it that branch of the law which incapacitates aliens from
holding real property to their own use, and transmitting it by descent
or devise. In Zlhe Attorney General vs. Stewart 2 Merivale 143, on
similar principles, it was held that the Statute of Mortmain did not
extend to colonies governed by English law, unless it had been ex-
pressly introduced there, because it had its origin in a policy peculiarly
adapted to the circumstances of the mother country. In Rance Hur-
rosoonderee Dossee vs. Raja Kistonath Roy reported in the Engliskman,
26th April 1861, the late Supreme Court held, that the law of for-
feiture in case of a fulo de se, was not part of the law of England
which could be deemed to have been introduced. Sir Barnes Peacock
in delivering judgment, alluding to the cases above cited, says :—
¢In construing the Charter of 13 Geo. I. (which is supposed to have
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introduced the common law of England, and the statute law as it:
existed prior to 1726 into this country) there can be no doubt that
it was intended that the English law should be administered,  as near-
ly as the circumstances of the place, and the inhabitants, should ad-
mit of. . The words “ give judgment according tg justice and right
in suits and pleas between party and party” could have no other
reasonable meaning, than ¢ justice and right according to the laws of
England, so far as they regulate private rights between party and
party.”” Such general words eould not possibly refer to any law such
as the Mortmain Act or the Alien laws,"which had reference merely
to some views of public policy, supposed to be applicable to England,
even theugh private rights might be affected by them. Still less could
they be supposed to refer to the rights or revenues of the Crown,
depending upon prerogative, and which were wholly inapplicable to
a territory to which the sovereignty did not extend.”

By the law of England, gifts to superstitious uses appear to
be void, as being contrary to the policy of the law for two reasons—
first, because they tend to produce the same losses and inconveni-
ences fo the crown and subjects of the realm, as in cases where lands
are aliened in Mortmain, see the preamble of the Stat. 23, H. 8. c.
10; and, secondly because ‘‘the superstitions and errors in Chris-
tian religion have been brought into the minds and estimations of
men, by reason of their igndrance of their every true and perfect
salvation, through the death of Jesus Christ, and by devising and
phantasying vain hopes of purgatory, and masses satisfactory to be
done for those which be departed, which doctrine and vain opinion
by nothing more is maintained and upholden, than by the abuse of
trentals (offices for the dead eontinuing thirty days or consisting
of thirty masses), charities, o¥ other provisions, made for the contin-
uance of the said blindness and ignorance. See the preamble of
Stat. I.Edw. 6. cap. 14. So in Bacon’s abridgment title Charitable
uses “and Mortmain” (D), it is said that the king is entitled to such
uses “by force of several statutes, and as the head of Church and
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State, and entrusted by the Common law, to see that nothing is done
in maintenance or propagation of a false religion.”” A law intended
for the support and maintenance of the Protestant branch of the
Catholic Church and to discourage the teaching of doctrines at vari-
ance with it, canngt have been intended to be introduced here at a
time when the Christian religion was not, and never could have
been supposed, to be likely to be the cstablished religion of the
country. In Reed vs. Hodges 1. Irish Equity Repts. p. 17.
Blackburn M. R. following a previous decision of Liord Manners in
¢ The Commissioners of Charitalle Donations vs. Walsk 1. Irish Equity
Reports p. 34 note, held, that in Ireland a bequest for Masses for the
soul of the testator was not void as being for a superstitious wse, ap-
parently upon the ground that the statute of Edward VI. was not in
force in Ireland, and that although the policy of the common end of
the legislature of England and Ireland to receive and complete the
Reformation was the same, the policy of the particular measures which
the several legislatures adopted for that purpose was different.” If
such a gift be not void in Ireland, @ muifo fortiori it is not void here
where the Crown cannot be supposed to have contemplated, either
the end which the English Legislature had in view in passing Statute
14 Edward V1., or the means by which that end was to be attained. It
is clear that the policy of the law intended to be introduced into this
country, not only by the Charter of Geo. 1., but by all subsequent
Charters and Acts, was one of toleration; that the English Govern-
ment never considered it as any part ol their duty to impose the Pro-
testant religion on their subjects, or in any way to interfere with
their religious opinions or practices connected therewith, however
erroneous or false. The Charter of the 13 Geo. 1., begins by rcciting
that ¢ the East India Company, have by a strict and equal distribu-
tion of justice, very much encouraged, not only our subjects, but like
wise the subjects of other provincesand the natives of the adjacent
countries, to resort to and settle in the said towns, factories, and places,
aspecially in Calcutta, Madras, and Bombay, and to cnable them the
better to administer justice.’”” Corporations were established with power
to administer justice, and it was provided thai of the aldermen, seven
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should be natural born subjects, and two the subjects .of any other
Province or State, without at that time making any distinction as to
their religion. After the English Company had acquired the sove-
reignty of the country, the legislature by the 18th section of the 23,
Geo. 3. eap. 70, enacted, that, in order that ¢reggrd should be had
to the civil and religious usages of the said Natives” ¢, ¢. Mahomedans
and Gentoos—the rights of fathers of families and masters of families,
shall be preserved, and acts done in consequence of the rule and law
of caste, respecting the members of the said families only, should not
be adjudged a crime, though the same may not be held justifiable by
the laws of England.” The 19th section also enacts that the rules
and orders of the Court were to be accommodated to the religion and
manners of such natives. Though these clauses in terins deal with the
religion of Gentoos and Mahomedans only, they shew most conclu-
sively what was the policy of the law intended to be introduced by
the British Government into the country. As a further illustration
of the policy of the Government in dealing with questions of religion
in the territories acquired by the East India Company, I may add
that the Charter of Charles II. with respect to Bombay, which had
been ceded by Portugal to the British Government, contuined a proviso
that the inhabitants of the island should be permitted to remain there,

. and enjoy the free exercise of the Roman Catholic religion. For the
above reasons, I am of opinion, that that portion of Common law
which declares gifts to superstltxuus uses void, does not apply to the
gifts of persons born and domictled in Calcutta, and therefore that
the gifts and directions in the 23rd and 24th Clauses, cannot be trout-
ed as being void upon that ground.

Sicthly.~With respect to the 26th Clause, Anthony Cones desires
that the printing business should be sold, and there must therefore,
clearly be a decree for that purpose. It is perfectly clear that an Lxe-
cutor cannot be compelled against his will to carry on the business of a
testator, by which he might be subjected to the operation of the Bank-
rupt or Iusolvent law. In fact he is not entitled to employ the gene-
ral assets of the estate in doing so, and therefore could not recover

3
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himself if he sustained losses in the business : Zr parte Garland 10.
'Vesey p. 110. In taking the account in the present case Anthony Cones,
~ William Victor Cones, and Henry Aloysius Cones, will have to bear
the losses that have been sustained in the attempt to carry on the busi-
ness. On the sala of the business the legatees will be entitled to. have
their legacies paid or provided for out of the proceeds as part of the
assets of the testator’s estate; and if there be any surplus after satisfy-
ing the charges en it, such surplus w111 belong to Anthony Cones and
the testator’s two sons.

Lastly.—~It was contended that the testator’s widow, Mary Cones,
will not be entitled to a share of the surplus under the statute “of dis-
tributions, on the ground that her marriage was not a legal one. But
as the parties were not domiciled English subjects, but East Indians,
born and domiciled in this country, they were not affected by the 5
and 6 W. 4 c. 45. see Brook vs. Brook 9 H. L.C. 193. Therefore, as-
suming that the law of this country applicable to the case of country-
born persons, being Roman Catholics of Italians or Portuguse descent,
makes a marriage with a deceased wife’s sister incestuous and unlaw-
ful; the marriage must, by the law of England, as in force before that
statute, be deemed to be good to all intents, unless pronounced void
by the sentence of an Ecclesiastical Court in a suit instituted during
the life of both parties. 1 Blacksione’s Commentaries, p. 434. Mary
Cones must therefore now be taken to 'have been the lawful wife of
the testator, and must be declared entitled to his share in residue on

that footing.

Brezroorro SETTY vs. HURsMULL RAMCHUND.

A Policy was effected wupon a quantily of piece goods, part
i bales, and part in cases. Thelales and cases were separately enu-
merated, and separalely valucd in the body of the Policy, but the gross total
was made wp. Held that the words “ free from particular average,” fol-
lowing directly upon lhe gross total, must be laken to apply to the whole
value of both lots, and not scparately to the bales, and separately to the cases.



Woodroffe for plaintiff.

Newmarch f"or defendant.

Levinge J.—This is an action on a Marine Policy of In-
surance.” The plaint alleges that the defendant, on ¢he 15th AP}%“’;’
day of January 1868, granted to the plaintiff a Policy of In-
surance of that date, underwritten by the defendant, insuring 41 bales
of Piece Goods, value Rs. 18,450, and 12 cases of ditto, value Rs. 5,400,
in a voyage from Calcutta to Madras, in the Steamer Burmak, ¢ free
from particular average”, and requiring notice of loss to be given six
months before payment ; it further avers that the steamer left Cal-
cutta for Madras on the 20th day of January 18683, with the goods on
board, that she stranded and became a wreck at Palliacut, and claims
payment from the defendant of Rs. 28,850, the amount insured, alleg-
ing that there was a total loss of the goods.

The clause in the Policy is as follows :—¢ The said goods and
merchandizes laden thereon for so much as concerns the assured, or by
agreement between the assured and the Company in the Policy, are
and shall be

N. N. 41 Bales Piece Goods value Rs. ... . . 18,450
25 12 Cases of Do ,, 9 33 ees ... 5,400

Company’s Rs. 283,850
free from particular average which shall be proved in case of loss.”

The writter statement put in by the defendant is very concise.
It admits the Policy, and states it was made free of particular average, -
and that only half per cent. premium was paid, and contains this para~
graph which is the gist of theldefence :—* The Burmak was stranded
off Palliacut and became a tot\‘_ﬂ wreck, but of the goods mentioned in
the said Policy of Insurance, 3 portion, that is to say, two bales of the
said piece goods marked N. N. respectively, were saved. The defen-
dant therefore contends that there has been no total loss, and that he is
not liable to pay the sum claimed or any part thereof.”
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The loss of the ship has been proved, the notice of abandonment
and-subsequent withdrawal of that notice is admitted ; nothing turns

_ onthis. Also the 6 months notice of loss is admitted by the defendant.

There is not much controversy on the evidence. Both sides agree
that the 12 cases were totally lost, and the plaintiff has contended that
there was a total loss of the 41 bales marked N. N, I first find, as a
matter of fact gathered from the evidence, that there was not a total
loss of the 41 bales, inasmuch as I am satisfied that two bales were
saved. Then Mr. Woodroffe has raised another point. He contends
that these two bales were jettisoned, and consequently it must be held
that the 41 were totally lost. On the question of fact I hold that there
is no evidence to warrant the Court in finding that they had been jet-
tisoned. If they had, and were subsequently retrieved and sold for
the insured, how could it be said that there was a total loss, inasmuch
as jettisoned goods belong to the owner. It has next been contended
that the goods were so damaged as to be almost worthless, and that
the Court should hold that there was a constructive total loss. I can-
not so find, as it is proved that the goods were valued at Rs. 9 a piece,
and were sold at Rs. 6-13 a piece—total Rs. 340-10-0. Lastly it has
been contended that there is no satisfactory proof that the two bales
saved were part of the 41 bales insured, and that the onus lies on the
insured to prove they were, the loss of the ship being admitted. I
have no doubt that the bales sold, formed a portion of the bales insur-
ed, inasmuch as they arc proved to have*been marked *¢ N. N.41”, and
in the absence of the plaintiff showing that any other piece goods on
board the Burmak bore the same mark and number, I can come to no

-other rational conclusion, than that these two bales were part of the 41
" insured, and therefore that there was not a total loss of the 41 bales.

The remaining matter I have to decide is, was there a separatein.
surance on the 41 bales as one lot of goods separately insured from the
12 cases ? If there was, the plaintiff ought to recover Rs. 5,400 for
the 12 cases totally lost. The law is too clearly settled to allow an
argument to be raised on the construction of the Policy, that
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there was a separate insurance on each bale. It is :now settled law
that where memorandum goods of the same gpecies are shipped, whether
in bulk or in packages, not expressed by distinct valuation or otherwise
in the Policy to be separately insured, and there is no general average
and np stranding, the ordinary memorandum, <. e., * freé from particular
average,” exempts the underwriters from liability for a total loss or des-
truction of part only, though consisting of one or more entire package
or packages, and although such package or packages be entirely destroy-
ed, or otherwise lost by the specified perils—RaZli vs. Jansen 6 E. and B, |

422,

It s argued for the insured that the goods in the cases were in-
sured separate and distinct from the bales ; that such is the fair con-
struction of this Policy, and that it differs materially from the Policy
proved in the leading case of Ralfi vs. Jansen 6 E. and B. 422 ; and in
Tintwistle vs. Ellis 2 H. and N. 549, and Zlajee Joosoop vs. Vardon,
Hyde’s Reports Vol. T, p 198, inasmuch as those cases show that the enu-
meration of the articles insured was contained in the margin, or by en-
dorsement,and not in the body of the Policies,which simply contained the
valuation in bulk, whereas in the present case it is argued that there is,
in point of fact, a separate valuation in the body of the Policy, and such

o Separation of the articles, the bales from t he cases, as shows the in-
tention of the contracting parties to effect a separate insurance on each
lot. In Entwistle vs. Ellis, some of the Judges doubt, that, if the me-
morandum had been inserted in #he body of the Policy, it would have

made any difference.

The conclusion 1 have arrived at is that there was no intention
to insure each lot separate and distinct from the other, and that
there is nothing in the language of the clause quoted, or in the entry
of the two lots in the body of the Policy in the form set out, sufficient-
ly strong to warrant the conclusion that such was the intention. The
words  free of particular average,” following directly on the gross total
value, apply in my opinion to the whole value of both lots, and are not
meant to apply, separately to the bales, and separately to the cases. I
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consider that inasmuch as one loﬁ consisted of bales, and the other lot

of cases of the same .goods, they were very naturally separately enumer-
a.ted and their value separately stated, not for the purpose of affixing
a soparate value oneach lot for the purpose of a distinct insurance, but
merely for the purpose of enumerating the articles, and their valug, with
the object of arriving at the gross total value, to which the words  free
of particular average” apply. The goods are precisely the same, viz.,
piece goods, at Re. 9 a piece ; each bale and each box contains 50 pieces.
The only difference is, that 41 were purchased in bales, and the re-
maining 12 in cases. I cannot therefore hold that the Policy expresses
an intention to insure each lot separately as well as the whole jointly.
The case would have been much stronger for the insurer if the valua-
tion stood separate without a gross total being made up, for then the
words *“ free of particular average” might fairly be taken to apply
te each separate lot, as well as to both jointly, but following directly
on the gross total, I think the words apply solely to the result or total
quantity, and cannot be taken as applying distributively and separately
to each separate and distinct lot. It has been urged for the insurer
that the lowness of the premium, half per cent, would indicate the true
nature of the contract, but I think the Court must construe the clause as
it stands withouat reference to that consideration. On the one hand, it
may be said for the insured, that it is hard to lose the amount
of the Policy, Rs. 23,850, because two damaged bales, value Rs. 900,
have been saved by accident ; but it would be equally hard on the
insurer to hold him liable, as he only received one half per cent. pre-
mium, being Rs. 119, less discount. If the insurer stipulated to be
exempt in case of partial loss of the whole of the piece goods, he is
entitled to a verdict, and I think he did so stipulate.

There only remains to notice one other matter. The Policy is in
the printed form of a general average Policy. There isto be found in
it the printed covenant—** I, the assurer, do hereby covenant, promise,
and agree, and oblige myself, heirs, executors, goods, and chattels, in
case of total or partial loss (which God forbid), Lo satisfy, and pay the
sum of money by me so assured.” Inasmuch as those words are
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tepugnant to the expression inserled in writing, viz., “ free of particular
average,” they must, I think, be held to be overridden and controlled
by the partioular words  free of particular avérage,” which means,
free of liability to pay for any partial loss ; whereas the words in the
printed covenant mean a covenant to pay for a total or partial loss,
wholly repugnant to, and inconsistent with, the previous declaration.
I therefore dismiss this suit, and decree costs to the defendant to be
taxed on scale No. 2.

Suit dismissed accordingly. '

GREESCHUNDER BONNERJEE 3. COLLINS,

A4 wko kas no regular gffice, but comes once or twice a week from the
Moffussil to a friend’s kouse in Calcutta, and sees people there on business,
contracts with B. in Calcutta for the kire of certain Cargo Boats. While
being towed by a Steamer, whick A had chartered according to agreement,
the boats when beyond the jurisdiction of the Court, sustain great damage
by reason of gross megligence place on the part of C. whom A had placed
in charge. Held (1) that “the cause of action” did not arise in Cal-
cutta (%) that A “ carried on business” in Qalcutta within the meaning

*of 8ec. X1I. of the Charter (3) that A.must be held responsible to B for
the negligence of C.

The Advocote General for the Appellant.
Doyne and Coryton for the Respondent.

Norman C.J.~This is an appeal from the judg-
ment of Mr. Justice Levinge. The action is for
money due for the hire of eleven ; cargoboats, let by the plaintiff to the
defendant on the 23rd and 24th of June, 1868, for the purpose
of being towed down the river by steamer to Russelpore, and
from thence to Narainpore,~and also for damages, for the loss
of one boat and injury §° others, occasioned by. the mnegligence:

May 2, 1862.



{ 80 )

of the parties in charge of the towage. It appeared from the evi-
dence of the plaintiff that on the 23rd of June, 1863, he met the de-
fendant at Mr. Holmes’ office at 5 China Bazar, in Calcutta, when
the defendant said he wanted to have some salt conveyed from Russel-
pore to Narainporé, and wished the plaintiff to supply boats *for. that
purpose. The plaintiff said it was a bad time of the year ; that boats
could not be sent down safely by themselves ; and that the only way
would be to have a steamer. Collins said he had secured a steamer.
The plaintiff stated as follows— The written agreement was this let-
ter written by Holmes and signed by Collins :—

¢ BABo0o GREESCHUNDER BONNERJCE.

¢ Sir,—Please send four boats to Ghoosery this evening for the
purpose of baing towed down to bring up salt from Russelpore to Na-
rainpore. The boats arc engaged at Rs. 150 per month each, for one
month.

¢ Yours faithfully.
(Sd.) ¢ J. Scorr CoLLINs.
¢ 23rd June, 1863.°

¢ Another order was given on the day following at the same
place :—

¢ Please send two cargo-boats to-day, and on the 26th, six, to
Rasselpore, for the purpose of bringing up Government salt to Narain-
pore salt golahs. The boats are engaged at Rs. 150 per month for

each boat.
‘ Yours &c.,

< J. 8. CorLiws.’
¢ The defendant said ¢ You must supply twelve boats.” He said

so previous to the 23rd. The price was five rupees a day. The boats
were to be towed by a steamer and back, There was no agreement in
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writing. At the first conversation something was said about the -
terms. Hesgaid I was to get Bs. 5 a day, or Rs. 150 per month, and
the steamer was to go. The boats were to be loaded with salt at
Russelpore and proceed to the salt golahs at Narainpore. They were
to be towed to the place of loading by the steamer, and thence by
steamer to the place where they were to be unloaded, Mr. Collins was
to give the steamer. There was no other conversation. There was
this chittee, and following this another ckitfee. There was a conversa-
tion about twelve boats. The first conversation was that I was to sup-
ply as many boats as would be required on those conditions, After
that T got this chitfee. I have fold you the conversation. The first
contain®d all the terms and conditions. This (B) is the other cZittec.

It was written by Hurris Baboo, and signed by Mr. Collins in my
presence.”

The plaintiff sent the boats to Ghoosery. The boats were towed
by a sfeamer called the Ziznet, which had been chartered b*y the defen-
dant from Calcutta to Culpee. On the morning of the 27th the
weather was stormy, and, according to the evidence of the Manjee, to
which the learned Judge gave credit, they were unwilling to proceed
A jolly-boat was, however, sent from the steamer, and they were forced
to take up their position astern, and proceed on the voyage against
their desire. This was at half-past 9. At 10 a storm commenced.
But the steamer proceeded, towing the boats, though there was a strong
ebb tide, and a gale blowing rié-ht a head. The learned Judge finds
that, from the state of the weather from 10 to 12, great danger must
have been caused to the boats, which were liable to be swamped, being
propelled rapidly through the water against a head sea. At 12 the
storm was so violent, that the s:beamer was obliged to stop. She altered
her course, swept round, and stppped towing. Barges 8, 3,and 4 were
being towed by the hawser of the steamer, which was attached to these
three boats which were next to the stern of the steamer ; the others
were fastened with their own tackle. They became defached bg the

. sudden jerk caused by the stoppage of the steamer in the heavy ses,
and the boats were thus brought into collision. The consequence was
that the three barges—2, 9, and 6—were crushed together, The bows

K
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4
of No. 4 ran with great violence against the rndder or stern of barge
No. 3, and were stove in.  No. 4 began to fill and sink, and the crew
therefore left this boat, and scrambled into the next boat with some dif-
ficulty. The Judge finds that it was the duty of the persons in charge
of the steamer to Lave stopped when it began to blow at 10 o’clock,
cven supposing that they had exercised dae caution in leaving their
moorings at 9-30, and that the boat No. 4 wus sunk, and the other
damage caused, by reason of the collision which happened, in conse-
quence of the steamer carrying on in bad weather, and against the re-

monstrance of the manjecs.

[ 4

The first question raised before us on appeal was, whether the
Court had jurisdiction in respect of so much of the claim as sceks for
damages, in respect of the loss of one, and injury to other boats.

If-the only ground of jurisdiction had been that the contract was
made in Caleutta, the argument of the Advocate-General must have
prevailed. The words “ if the cause of action shall have arisen,” in
the 12th Section of the Charter, mean the entire cause of action—not
the coniract alone, nor the breach alone. In ernaman vs. Smith, 10
Bxch., 659, the defendant had offered reward to be paid on the convic-
tion of otfenders. An offender was apprehended within the jurisdietion
of a County Court at N——,but tried and convicted out of the jurisdic-
tion ; and it was held that the cause of action did not arise within the
jurisdiction of the court. In Borthwick vs. Walton, 15 C. B, 501, the
plaintiff, who resided at Manchester, sold goods to B. at Oxford.
The goods were packed and sent to the railway station at Manchester
for transmission to Oxford. It was held that the cause of action did
not arise in Manchester, so as to give jurisdiction .to the Manchester
County Court. In Burnes vs. Marskall 18. Q. B., 785, the plaintiff,
a carrier at Swindon, who had agreed to carry timber by barge to Lon-
don at 16s. pgr ton, sued for the carriage in the Swindon County
Court. Ona motion for a prohibition it was held that the cause of ac-
tion was not complete till the timber was delivered in London, and,
consequently, the Swindon court had no jurisdiction. In the present
casc the injury to the boats occasioned by the recklessness and negli-
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gence of the persons having control of the steamer, which, in fact,
constituled the “ cause of actioh”, tock place out of the jurisdiction of
this court.

But the evidence shows that the defendant did * carry on busi-
ness”” within the Jocal limits so as to give the court’ jurisdiction. Mr.
Holmes who is the tenant of 5, China Bazar, which belongs to the de-
fendant, says—<‘ It is my place of business. The defendant comes
there ance or twice a week as a friend, and sees people therc on busi-
ness.”” It is proved that at that house the contract for the boats was
made on the 23rd. The order for the additional boats was given on
the 2 kth ; and when the plaintiff applied to the defendant for compensa-
tion on the 30th, after the loss, he found him at the same place. The
defendant describes himself as a contractor residing at Ghoosery. He
said he “ had contracts with the Railway Company and others: they
were made at the office. The contract with the Government was made
at Sandes’ office. The house is my own and let to Holmes. I have
no office in Culentta.” We think that it sufficiently appears from this
evidence that the defendant does carry on business in Caleutta. We
think that, to give jurisdiction, it is not essential to show that the de-
tfendant’s office or ordinary place of business is in Calculta, but that it
is enough if he habitually uses the house in China Bazar, as a place
wheroin he does business. That he does so use the house in China
Bazar ® proved to our satisfaction by Mr. Holmes, whose evidence on
the point is corroborated by the fact, that all the interviews Dletween
the plaintiff and the defendant upon the matters out of which this suit
has arisen, took place in that house. Morcover, if the plaintifl, though

residing at Ghoosery, habitually and constantly comes to Calgutta for

the purpose of making contracts, and, therefore, for the purpose of car-
rying on his business as a contractor, that will, in our opinion, amonnt.
to ¢ carrying on business, or working for gain” within the local limits,
50 as to give the Court jurisdiction.

Next it was argued that-the plaintiffs cause of acti¥a was not
against the defendant, but against the captain or owner of the steamer,
and a great number of eases as to the liability of a master for the acts
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of his servants, and the non.liability of persons for the negligent or
other wrongful acts of independent cdntractors employed by them,
were cited. They are wholly beside the question. The true subs-
tance and meaning of the contract was, that these Native boats were to
be for the time unc}er the control and direction of the hirer-:\_riz:, the
defendant—and particularly, with respect to the time of starting
and the mode of towing. From the very nature of things the defen-
dant, or his agent on board, or with the steamer, must have exercised,
and have been instructed to exercise such a power. There is no real
analogy between this case and that of the charter of a ship, which re-
mains under the command, direction, and control of the captain, who
is the servant of the owner. It wasthe duty of the bailee, or hirer,
under the circumstances of this case, to exercise reasonable and proper
care in the management, and direction of the boats. If that be so,
and the accident occurred in consequence of the negligence of any per-
son whom the defendant chose to entrust with such ¢ontrol, whether he
was in fact his brother, or the master of the steamer, or any one else,
the defendant is responsible.

In Addison on Contracts the law is thus stated : « Every hirer of
a chattel is bound to use fhe thing hired in a proper and reasonable
manner ; to take the same care of it that a prudent and ecautious’ man
ordinarily takes of his own property.”...... “ The owner must stand
to all the ordinary risks to which the chattel is naturally liable, but
not risks occasioned by negligence, or want of or dmary caution, on the

part of the hirer.”

In §tory on Agency, see. 400, it is said  If the injuyy is done by
sub-agents employed by the hirer, the same responsibility for the neg-
ligent acts of the former about the thing bailed is incurred.” It is
manifest that the defendant could not get rid of his duty and obliga-
tion, by contracting with some one else to perform a duty, 'which was
incumbent upon himself.

- -
Chief Baron Pollock in Ilole v. The Sittingborne and Sheerncss
Railway Company, 6, H, and N., 496, puts this case = Suppose a _
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person employs a contractor to build a house in London, and the con-
traotor builds it g0 as to dark=ir the wind ows of another person, is not
the employer liable ?” Baron Wilde then says, “When work is.being
done ander a contract, if an accident happens and an injury is caused
by negligence, in a matter entirely collateral to the contract, the liabi-
lity tarns on the question, whether the relation of master and servant
exists. But when the thing contracted to be done causes the mischief]
and the injury can only be said not to arise from the authority of the
employer, becanse the thing contracted to be done is imperfectly per-
formed, then the employer must be taken to have authorized the act,
and is responsible for it. It is the same as if he had done it him-
self.” JIn The Great Western Railway Company v. Blake 7 H. and N.
987, the plaintiff had taken a ticket at the Paddington station of the
Great Western Railway Company for Milford in Pembrokeshire. The
Great Western Railway terminates at Gloucester, but by arrangement
between the Great Western and the South Wales Railway Companies,
the fares are divided and the lines worked betwcen them. After the
train had 'passed on to the South Wales line, it came into collision with
a locomotive engine, left on that part of the line by the servants of the
South Wales Railway Company. There was no negligence on the
part of the driver of the train. It was held that there was an implied

, contract on the part of the Great Western Railway Company, that
they would use reasonable care to maintain the whole line from Pad-
dington to Milford, in a condition fit for traffic. The Chief Justice,
Sir A Cockburn, says : “ It weuld be inconsistent with public con-
venience and safety, to put any other construction on the contract,
than that the Great Western Railway Company should be primarily
liable to the plaintiff, and should take their remedy against the South
Wales Railway Company, whose servants by their negligence have
caused the accident.” In Dalyell v. Tyrer, 1. E. B. and E., 899 the
court did not, in holding the owner of the ferry-boat liable for the negli-
gence of the captain, decide that the person from whom the plaintiff
took his ticket would not also be liable. The authorities, cited to show
that the employer is not liable for the negﬁgent acte of a contractor,
have no application whatever in a case where either by contract, statu-
tory, or other obligation, a duty is cast on the employer of which such
negligence 13 a breach.
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We are therefore of opinion that the defendant was . rightly. held
liable, for the consequence of the reckless and imp-oper conduct of . the
person in charge of the towage of the boats, in compelling the plaintiff’s
boats to proceed, and towing them at a time when it was most danger-
ous to doso. As o the last point, we think that on the evidence, the
two written papers were not orders given subsequent to the making of
the contract, but must be taken to have been, and did in effect, consi-
tute the contract between the plaintif and the defendant. They
should therefore have been stamped, and we dircct that they be now
stamped.

Subject to the stamping of these papers we are of opinion that
the judgment of the Court below must be affirmed with costs.

Macpherson J.—Concurred.

Binpoomapus MirTer vs. WOOMESCIUNDER PAUL.

4 Case entered on the Undefended Board can only ke transferred
to the Defended Board on payment of the costs of the adjournment, if'
any, thereby occasioned.

Woodrgffe for the plaintiff.
Ilyde for the defendant.

Hyde applied that this suit, which ‘was put into the Undefended
List, should be transferred to the Defended Board, as the Juge 27
defendant had a defence, and intended to avail himself of 1864."
it.

Woodroffe stated that the case had been put on the Undefended
Board, because the defendant had not entered an appearance, and had
given ho previous intimation that he intended to contest the suit.
He submitted that no adjournment should be allowed, except upon the

terms of the defendant paying the costs occasioned by such adjourn-
ment.
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Hyde submitted that the defendant had that morning entered
an appearance, and. that the case ought therefore in strictness to
have been placed upon.the Defended instead .of the Undefended

. Board.,” The fact of its being placed upon the latter arose from
the circumstance that, according to the practice of the Court, the
Boards had been made up the day before.

Macpherson J.—If a defendant wi.shes to appear and answer in a
suit, it is under Section 109 of the Civil Procedure Code that he
must do so. The Section says—On the day fixed in the summons
for the defendant to appear and answer, the parties shall be in atten-
dance in the Court House, in person, or by a pleader, and the suit
shall then be heard, unless the hearing be adjourned to a future day
which shall be fixed by the Court” so that any defendant appearing
for the first time on the day fixed in the summons for his appearance,
is entitled to have his answer taken and his case disposed of then,
unless the hearing be postponed to a future day, which shall be fixed
by the Court. He is not in any degree the less so entitled because
his case happens to stand in the so called “ Undefended Board.”
The two Boards indaily use may be a convenience to the Court and
to the profession, but they cannot, and do not, affect the rights
which the parties possess under the law which regulates the proceed-
ure of the Civil Courts, unless the Court chose to adjourn the hear-
ing under the power given to it in Section 109. The defendant
appearing for the first time on tne day fixed in the summons for his
appearance, is bound then and there to proceed with his defence, even
though Lis suit is called on among the undefended cases. Cases in
the Defended and in the Undefended Board are in exactly the same
position as regards adjournment. They may be adjourned in either
case, if the adjournment appear to the Court to be necessary, or if good
cause is shewn why there should be an adjournment. But when a
case is in the list for the day, and both parties are primd facie bound
to be ready to proceed, if an adjournment is rendered necessary by
the. laches or negligence of one of the parties, or if it bhe for his inter-
est, and his interest only, that an adjournment should take place,
the usnal practice has always been,—and it is an obviously wholesome
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practice,—t{hat that party should pay all the costs attendant on {he
adjournment. The same rule must be applied to-“ undefended” as to
~#¢ dofended” suits. The party secking an adjournment must neces-

sarily shew sufficient cause for it, and pay the costs consequent upon-
it. . .o

KistoMonuN MoOKERIEEe®s. S. M. ADARMONEY DABEE.

The Bourt will extend the privileges of Purdak to women, who,
though not Purdah, are not accustomed generally to appear before the
public. ) '

In this case anative woman not strictly entitled to .
Purdah privileges was brought into Court in a palki to ﬁ*gf;},"'
give evidence.

Eglinton on behalf of the plaintiff contended that she ought to
leave the Palki. To allow female witnesses like the lady in question
to remain in her Palki while giving evidence, was to debar the Court
from the advantage of observing the demeanour of the witness,
besides opening the door to great deception and fraud.

Woodroffe for the defendant contended that the witness was:
entitled to the privilege she claimed. To compel ladies of this kind
to leave their Palkis, and give evidence in open Court, would be
tantamognt to depriving the Court in many cases of their testimony.

Levinge J. said the question was, whether a woman who was not 8
Purdah woman, nor yet one always accustomed to appear in public,
was entitled to the privilege of remaining in her Palki. He thought
she must be considered so entitled. To hold otherwise would be to
discourage female witnesses from attending to give evidence in Court—.

a state of things which was highly undesirable. The lady might re-
main in her Palki.
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"RAMRUTTON AND GoBERDIONE Doss #s. THE ORIENTAL INLAND Stran
N Navicatron Compaxy ¢ LrmiTep.”

In the event of a defendant neglecting o furnish 4 writlen statement,
the Ootrt will examine him as to the yrounds of his dqfencc’, and should
Wt appear desirable that a written statement should be put in, the case will
be adjourned for that purpose al the expense of the defanlling party.

Grakam with Lowe for Plaintiffs.
Eyligton for Defendants.

In this case which was one of a complex character the  yp,; 4,
Defendants had put in no written statement. 1864,

Peterson J.—This is a case which has cost the country at least
three times the amount in dispute. It is hqwever an important case
not only with regard to the question of fact, but also as to a
point of practice. The Defendants, though they have had every
opportunity to put in a written statement, have neglected to furnish
one, and have thereby'put the Plaintiffs to great trouble. In future

*“when one of the parties to a suit neglects to put in a written state-
ment, I will pat him into the box and examine him as to the grounds
of his defence. To the statement so made he will in all cases be
confined, and if on examination, the' Court shall be of opinion that a
written statcment is desirable, I will adjourn the case for that purpose
at the cxpense of the defaulting party.

-

Macwair vs. HoGa. (ApmiyisTRaTOR OF JonN Law TurwBULL,
- &

DRCEASED.)

In a suit to set aside o setilement, two accountants were employed
at the Plaintiffs’ instance, and not by order of Court, to examine the
seltlor's hooks and give evidence. Held that the investigation heing most
useful to the Court, and adapted 1o the ends of justice, the Taxing Masler

was right in allowing their cxpenses. \
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The ddvocate General on bebalf of the defendant moved that
the Taxing Officer of the Court be dirccted to review his' “p,y 3,
taxation of the plaintifi’s costs as respected the sums of Rs. 1804
1,500, and Rs. 200, allowed by him as payments to two Acgountants.
It appeared that the object of the suit was to set aside a - settlement,
made by the late John Law Turnbull in favor of his family, on the
ground that he was in Insolvent circumstances at the- time it was
executed, and that the settlement was fraudulent and void as against
creditors. In order to prove thestate of his affairs, two Accountants were
employed to examine his books, and give evidence. One of them was
examined at the hearing, and Mr. Justice Morgan, before whom the
suit was tried, made a decree setting aside the deed, and directing
payment of the costs out of the estate of Mr. Turnbull. Upon the
taxation of these costs, the Taxing Officer allowed the two sums in
question as payment properly made. The Advocate General contended
that upon the English authoritics it was clear that the expense of a
witness qualifying himself to give evidence, was not allowable as costs
between party and party, and in support of this proposition he cited
Severn vs. Olive 3 Brod. and Bing. 72. Gravall vs. ditwood 21 1. J.
Q. B. 215. Small vs. Batho 21 L. J. Q. B. 254,

1]

Grakam, for the plaintiff, confended that the sums properly
formed part of the plaintiff’s costs of the suit. The all important
question in the suit was the state of Mr. Turnbull’s affairs at the time
the deed was executed, and this could only be ascertained by Ac-
countants examining the books and accounts which were numerous
and complicated.

Macpherson J.—This is an applicat#n that the Taxing Officer be
directed to review his taxation of the pluintifl’s costs as respects two
sums, one of Rs. 1,500, and one of Rs. 200, allowed to Mr. Burgess and
to Mr Bonwood, who are employed to investigate certain accounts,
and to give evidence as to them at the hearing of ihe suit. There
is no doubt that the expense of preparing or qualifying a witness
to give evidence is not usually allowed in an ordinary case, Severn
vs.. Olige 3 B.and B.. 27, May vs. Sitby } Dowl: N. 8. 701, Gravatt
vs. o ’ttwoad 21 L. J. Q. B. 215, Small vs. Ratho 21 L. J. Q. B.254.
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mut the decisions are not mvar‘bly consxsten(: nor do they always
follow the same principle. We find that the expenses of successful
searches for pedigree are allowed, JoAnson vs. Ladwson 2 Bmg 841
80 aleo are the costs of & witriess called to translate and explain old
rec,ords, and to gwa, evidence on them, as an antiquary, Bastard vs.
. Swith 10 "A. and E. 218, " In the latter of these cases, both of which
have some bearmg on ﬂ:e one now before me, Lord Denman remarked.
that it might perhaps be said that the judge should have been able
to translate and explain the record to the jury, adding “but it is
at all events convenient that such a person as Mr. Doven should be
present to do s0.” .

The ctse I have to deal with, however, is on a different footing
from any of those which have been referred to, owing to the objects
for which, and the peculiar circumstances under which, the suit was
instituted. The plaintiff, a creditor of one John Law Turnbull,
deceased, sued on behalf of himself and all other the creditors of
the deceased, the Administrator General as representing the estate
of Turnbull, and the trustees of a deed of settlement executed by
Turnbull, to have that deed set aside as void by reason of Turnbull’s
having been insolvent at the time he executed the deed. The Court
set aside the deed as Prayed, and ordered the costs of all the parties
" to the suit taxed according to scale No. 8, to be paid by the Adminis-
trator General out of the estate of the deceased.

The whole question turned.upon the fact whether Turnbull was
or was not solvent at a certain gdate ; and, he being dead, there were
no possible means of ascertaining the true state of his circumstances,
except by a careful examinafion of his books of account. These
books were carefully examined by the Acecountants whose expenses it
is now sought to disallow ; ancht was only by reason of their having
been 80’ exammed and by reason of the attendance in Court of one
of the Acconutants Mr. Burgeis, that the Court was enabled to under-
stand the accounts, or to judgeiof the solvency or insolvency of Turn-
bull. The expenses of a plan used for the information of the Court
at the trial have been allowed, Holmul vs. Holmes 2 Bing. 75, and, on
the same principle, it nppears tb me that the expenses of statemgnts of
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aecounts prepared, and uml Tor tﬂz information of the Cowrf, when
their being so prcpnred and used,is absojutely essential to the due
" understanding of the quesnon at msue, and i is in fact the maiu evi-
dence in the case, ought also to be allowed. ~Morecover. this suit is in
fact a suit brought for the benefit of the estate of -the deceased, by
a creditor suing on behalf 6f himself and all. other creditors ; 5 and it
there had been an express order of the’ Coust, that all costs as be-
tween solicitor and client, should be paid out of the funds in the
hands of the Administrator General, the directions would have been
in accordance with what is commonly ordered in regular creditor’s
suits (see the Bases collected in William® s, Executors (ath ed) p.p-
1847, 1848, &c.) The Taxing officer is not wholly witHbut discre-
tion so long as he introduces onc distinet rule as principle; and in
this case it seems to me, that in allowing these costs as between soli-
citor and client, he was acting quite in accordance with the spirit of
the rule usually followed by the Court in similar cases.

Finally, it appears to me that looking at the matter in another
point of view, I ocught not to interfere with what has been done
by the Taxing officer. The question of cosbs in this Court is now
regulated by See. 183 of the Civil Procedure Code; and I am not
prepared to say that the Courts in England ) T necessarily to be
strictly followed in every instance. Scction 188 declares what Clhu."('b
are to be allowed under the head of “ costs,” and amongst others
mentions “‘expenses of Comissioners on investigations into ac-
counts.” Iere no doubt the investigation was not made by order
of the Court. Buat had it not been made when it was, probably a
Commissioner would have been appointed by the Court to make the
investigations, or the plaintiff would have failed in his suit.* As the
investigation made at the plaintiti”s instance, although made without
the order of the Court, was most useful to the Court, and essential
? to the ends of justice, I think that under Section 188 of the Civil
Procedure Code, if under no other rale, the Taxing officer was
justified in allowing the expenses of the Accountant.

As T am of opinion that some allowance was rightly made, {he
quesﬁ}on of the amount allowed is not open to discussion before me.
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I may: ndd tha.t I have comsnlted Mr. J ustxce Morgan, by whom

- the  suit was heard, a8 regards the necessity - for the-employment of

the Accountants... He is., of opinion that the affidavit which declares

that it was -absolately: necagsuy does not go at all too far, and that

the investigation 6f:the;aceounts by. Mr.. Burgess, and. his at-Len-
'dance at the f.ml ’to explxin them, were abso]utely esgontial. .

d})phcamn rq/u.ml aceo:-dmgly

RaupuoNe Giose vs. ANNUNDCHUNDER GHOSE.

The members of a Hindoo family, jointly and severally interested in
4 certain House and premises, covenanted for themselves, their heirs, and
executors that the said House and premises shouldnever be partitioned,
except by the unanimous consent of the contracting partics. Ileld By the
lower Court, and confirmed on appeal, that whether valid or not as reyurds
Darlies representatives by purchase, the coveuant is binding upon lhosc
who are personally parties to the deed.

' The Advocate Geueral with Newmarch for plaintiff.
Graham with Woodroffe, for defendant.

Levinge J—This is a suit institated for a partition of
the premises mentioned in the pleadings. There is no '~ Fob 45
dispute as to the title of any of the parties to their shares.
The defence set up by the detendants, who are five in number, and
represent the whole property, is, that the plaintiff and defendant
being a joint undivided faufily, mutually agreed and consented by
deed under their hands, dated the 22nd April 1862, that the
property should not be partitfoned, except, to use the words of the
deed, “ by unanimous congent of themselves or their heirs, &e.,”
and the question the Courl, ﬁ called .on to decide is, whet.her this
deed is binding upon thosa w’ho executed it. - '

Two objections are urged by the plaintiff who seeks a. partition ;
first, that the deed is absolutely void as establishing a perpetuity ;
sccond, that the deed is bad for want of conslderatmn. The deced
has not been impeached on the ground of .any fraud or 1rr&qularlty



B
D o )

(7984

It scems to have been entered intd":'.anii' executed, by all the partiés, ;
before the plaintiff Sreenauth a.nd four of ‘the defendants had an
mter“ést assng'ned to tham in the premxses ‘But they may have entered

into a bmdwg contract to purchase the shares they now,; respectively
hold.

Thero can be.no mlstake ag to the terms or meanmg of the deed
of agreeément ;' it éﬂ’eetually’ ‘éstablishes “a * pérpetual joint estate, in-
capable of being divided; xcept with the’ uhanimous- consent ,of all
the.parties’ interested, and they are now before the C'onrt. So deter-
minad were the parties to make a binding arrangement tha.t on
the samaf~day they executed an agreement, - covendnting’ ‘that they

would not contribute, directly, or indirectly, to any proceedmf's to
brmg about a ‘partition.

On the first objection, viz., that the deed is void as creating an

estate in perpetuity, the deed has been argued on both sides, as having
prqctncally that effect.

-1t appears to me that it is now settled law, that a Hindoo bas
the power to tie up his property, and prevent a partition of his estate.
In ZLuckunchunder Seal and Koroomamoye Dossee, reported in Boulnois,
Vol T p. 210, the subject is fully discussed, and there the Court held
that a devise by a Hindoo creating a perpetuity was invalid ; but it is
to be remarked that this Court, in deciding that case, admitted, that
they were ot referred to any rule or anthority of Hindoo Law which
affected tle question, nor had the Court been able to find any, and
therefore they felt themselves comstrained to apply the doctrine of
the English Law abamst perpetuity. This decision was reversed on
appeal -by the Judicial Committee (see Sonatun Bysack vs. Srecmully
Juggutsoonderry Dossee 8. Moore’s Indian Appeals 166) ; and although
it will be seen on’ a ‘careful perusal of that case, that the Court do not
in t.erms say that a dev:se creating a perpetmty is valid, yet they hold

.that’ the extent of the power of 2 Hindoo testator, isto be regulated
by the Hindoo law alone. It bemw admitted that there xs not to be
found”™ ahy law, prevalent or recognizable among Hmdoos, restricting
the’ powar ‘of a teshaho’f to devise his estates in perpetutty, why should
the C°W of, Law inter fere to control that power, and introduce
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the peculxar doatrme of tbe Enghsh Iaw agamst pérpetmtnes, as ap-
plicable to Hindoos ? - Iis is clear that thxs teebmcal rule does not
prevail among - Hindoos” and; in some ‘Buropean - couniries, The
J udlcnal Committee, have deelared ‘that the Wills* -of . - Hindoos ate to
be regulated .by:. Hindgo..law., alone, and therefore ouaht to be con-
sidered by t.h:s Conrt, without reference to the doetrine of ;the Eng-
lish Law .against perpetuxhes. Any doubt on the matter seems-now
to be put at, rest-by a decision of this Court, delivered by the present
Chief Justice Sir Barnes Peacock, in the case of Goladlkone Bysack
vs. Skamchund Byaacl: in Oct., 1861. The decision does not. appear
in anyg regular reports, but a report of the case appeaved in the Eﬂy-
lishman newspaper of Oct. 26, 1861, and has been referred to in argu-
ment, and its accuracy has not -been questioned. That case wasa
branch of thé suit already mentioned, as heard on appeal before the
Privy Council, arising on the construction of the will of Ramdoss
Bysack. The point to be decided by the Court was, whether, under the
terms of the will, the parties were entitled to a partition of the corgus
of the estate, or whether their rights were not restricted to a division
of the surplus profits only. The Chief Justice in giving judgment,
after reviewing the authorities I have mentioned, and the passage-to
be found in Sir F. Macnaughten’s work p. 327, says—“1If the Hin-
doo law contains no rule against perpetuities, we must hold that a de-
vise is not by that law invalid, upon the ground that it tends to create
a perpetuity. Then why are &e to resort to some foreign law which
disallows perpetuities ? Thete is no rule of Hindoo law which in-
validates a conveyance, or a O‘lffi inter vivos, upon the gtound of its
creating a perpetuity. The@, why are to seek for some.foreign
law to render void & bequest ;contained in a will of a Hindoo, and
which is valid accordmg tog Hindoo law? Imagme what a system’
of laws we should have to adoilmster, xf we ‘were told. tbat it was
the Hm&do law modified bysthe policy and p!melples of ﬂ:e Englmh
law.” + Farther on the Chief 3 ustice adds-—“ If we are to give effect
to the will of Hindoos accordmg fo the llght and policy of the
English law, the intentions of near'ly every testator will be frustrated.
The Judicial Committee appears to us to have determined’ the ques-
tion of perpetuity. That question was raised in the suit brb{ght l3y
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Juggutsoondery Sir J. Colvdle, in his judgment in tbat cage gave:
effsct to the rule ao-amut pe:petmtles, but the Privy Council did
not expressly refer to the qusstton* but, reversing the decree, com-
menced by statmg that it i3 not nnproper to observe that, with
reference to the tesbamentary power of these dispositiens of Fiindoos,
the extent of this power must be regulated by the Hindoo law.
We hold that the testator had power to prevent the partition of
his estates, and to give his sons or their heirs a power of dividing or
disposing of the surplus proceeds only.” It bas been argued by
the Advocnte General that the parties cannot be allowed to contract
themselves out of the law or the jurisdiction of the Court, but it
has been shown that it is perfectly legal to ereate a perpetuity, either
by will, or deed.

The sole remaining question I have fo decide is, whether the deed
can be avoided by the parties who signed it, on the allegation that it
lacks sufficient consideration to support it. I think that this objection
must wholly fail, as in my opinion there is ample consideration
expressed in the face of the instrament. Besides, I think that whole
property in one united family and a common estate, would be ample
consideration tosupport the deed, as by .this means a mutual use of
the whole property is established. Being a joint z2nd undivided family,
ihe making a deed prompted by a mutual wish to effect the continuance
of the family as a united family, ought to be held sufficient consideration,
there being mutual promlses and mufuil obligations imposed on each
party to the deed, supposing that there is no consideration shewn for
this family, and I am not aware that any would be neceessary in
the absence of any express provision in the Ilindoe Law on {he

subject. -

I have beén referred to Colebrooke’ & Digest, Vol 2, but T have been
unable to find any passage that supports plaintiff's contention. By the
common law of England, a consideration was notecssentially negessary
to the validiii’;, of a decd; the solemnity of the act earrying with it
sufficient evidence of the consideration, and why should the Hindoo
law requirc express consideration to be shewn to support a deed, entered
into by / joini 'g:gq;ily to secare the entirety of their estate? 1t lies on
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the plaintiff to shew thatthe law requires it.. After this deed bas been
acted on, it would be inequitable to allow any.of tho parties to it to

break loose from itg provisions, withdut the consent of others. . How

far the heirs or representatives of any of these parties may avoid the
deed is a-inatter with which I have nothing to do. *

Against this decision the Plaintiff appealed.
APPEAL.
RuAMDHONE GHoSE vs. ANUND CHUNDER GHOSE.
1’/«: Advocate General with Newmarch for (Plaintiff) appellant.
Graham with Woodroffe for (Defendaﬁt) respondent. '

Norman C. J.—~—Thig is an appeal from a decree of Mr.  May 16,
Justice Tevinge. The appellants and respondents (who
were respectively plaintiff and defendants in the original suit) are the
joint owners of certain premises in the town of Calcutta, and the suit
wa s instituted for the purpose of obtaining a partition of those premises.

The appellants are interested in the property in the following
'proportions : viz, Ramdhone has an }3th. share; Shreenauth a ;3%
th share, and Greeschunder a }3th share. Of the respondents An-
nundchunder has }jths, Kallykissen has Jths, Khetturchunder
¢ oths, and Nobinkissen, and Jeebunkissen £ ths each.® In all, 21ths or
slhs are vested in the respondents, the remainmg @3ths or }Iths be-
longing o the appellants.

1n opposition to the appellants’ claim for partition, the respon-
dents set up an agreement, executed on the 22nd of April 1862, by
all the persons who are the 'imarties to this suit, by which agreement
they p rofessed to bind themselves never to divide the joint property.

The following are the material parts of this agreement : —

1.—“ We Ramdhone Ghose, Anandchunder Ghose, and Grees-
chunder Ghose, each of us a' one fifth shareholder of the heuse, pre-
miscs, land, &e, No, & Cossey Ghose’s Lane in Simlah, in Cufgutta,
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and we Khetterchunder Ghose and Sreenauth Ghose, sons of the said
Ramdhone Ghose, and 1,': Greeschunder Ghose, in my second capacity
as son and one of the heirs-of the said Ramdhone Ghose; also we
Kallykisto Ghose, Nobinkisto Ghose, Jeebunkisto Ghose sons of
the said Anundchunder Ghose,'do hereby agree, covenant;and bind
ourselves, our heirs, executors, &c., in ‘manner following, that is to
say :* TR . . e . N - .

2.~ “That with the view of preserving intact the family dwell-
ing. house and premises with the lands, &c., No. 2, Cossey Ghose’s
Lane, in Simlah, in Calcatta, left by the late Cosseynauth Ghose who
died intestate, we hereby agree that the said family dwelling house
and premises with lands, &ec., thereto appertaining, sball continue in
our joint undivided occupation as at present, and shall not be subject
to a division and partition, except by the unanimous consent of all the
aforementioned contracting parties.

3.—“That the possessions now held by us, or which we may
hereafter hold with unanimous consent of the parties to this agree-
ment in the said family dwelling house, and premises with lands,
&ec., shall remain undisturbed.

* * * * * #

6.— That should it at any time happen that the said family-
dwelling house and premises with lands, &e., are subjected to a divi-
sion and partition by the unanimous consent of ourselves or our heirs,
&e. as aforesaidy the said Greeschunder Ghose or his heirs, executors,
&e., will be entitled to take possession of his or their one-fifth share
therein, as conveyed by the aforesaid deed of gift, without payment
of any further sum than Company’s Rupees five hundred, which we
now fix as the value.

8.—<That in the event of any dispute arising between us
in regard to the occupation, use, and enjoyment of the said premiscs,
it is hereby agreed that no new arrangement connected therewith
can be made by any of us without the unanimous consent of all the
parties ‘to “this agreement, and further, that in the event of any one
of us introducing strangers into the premises, either as servants, or
otherwse, and such introduction being opposed by any one of the
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parties to this agreement, lns opposntmn shall be held as valid as if it
had proceeded fram us ali and the numnce shall be mmed:ately put
" down.” o

On the same day, and mt»h specml referenee to. a sult for partltnon
of this property, which' was. “then pending at the suit' of persons who
then had, but have not now, shares inthe joint property, the following
instrument was executed by the parties to the first agreement :—

“ We the undersigned, Ramdhone Ghose, Annundchunder Ghose,
Khetterchunder Ghose, Nobinkisto Ghose, Sreenauth Ghose, Grees-
chunder Ghose, and Jeebunkisto Ghose, do hereby agree and covenant
that thé agreement this day entered into by us under which the house,
premises, lands &c. No. 2, Cossey Ghose’s Lane, Simlah, in Calcutta,
shall be indivisible, except by the unanimous consent of, each, all, and
every one of us, shall be held to be void, and not binding, in the event
of the said house, premises, lands, &c., being subject to a division
and partition in regard to any portion thereof at the instance, suit,
or otherwise, of any other co-sharer of the said house, premises, lands
&c., who are not parties to this agreement.

—* 1t is, on the other hand, agreed that none of the parties to

» this agreement shall, directly, or indirectly, contribute his or their aid,

cither with money, advice, or otherwise, towards bringing about a

_ division of the said property, provided that nothing therein agreed

upon shall bar any party or pares to this agreement from giving,

when lawfully called upon to do so, his or their evidence, &c., ina

Court of Justice, in such mannper as he, or they, may conscientiously
believe to be right and proper;_”

At the time these documehts were signed, the respondents, Khet-
terchunder, Kallykissen, Nobinkissen, and Jeebunkissen, and the
appellant Sreenauth, were ng;,t in possession of any share in the pro-
perty in question, but they are the sons, some of them of Ramdhone,
and others of Anundchunder. The shares which these sons now
hold, are shares acquired by them, subsequent to the 22na of April
1862, from the other original co-sharers, who did not join in the
agreement, )

.
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- The learncd Judge has held that the agreement is valid and bind-
ing on all the parties. ‘o it,and that itis.a bar to.any claim for
partition made by any of t‘hem. Ha ’has aocordmgly dxsmzssed the
suit. : K

In appeal, ¥ is ux'ged that the ngreement is void *as. being
against public pohcy, maeﬂituch as it tends to create a perpetuity,
and inasmuch ss it is an attempt on' the part of the parties
thereto to impose on their estates and interests in the property, an
incident which is inconsistent with, and repugnant to, the mature of
those estates and interests. It was also contended that the agreement
was no defence to the suit, because it was not executed by all the
persons who at the time of its execution held shares in the j6int pro-
perty, certain of those who signed not being then sharers, and hav-
ing signed merely in their character of sons of sharers.

As regards this last objection, we are of opinion that it cannot
be supported. It is true that some of the existing sharers did not
join in the agreement, and that certain of those who executed it, were
not in actual possession of any share in the property, and that they
described themselves in the agreement as sons of Ramdhone and An-
undchunder respectively, and Greeschunder expressly professes to
contract as son' of Ramdhone. But it appears to us to be quile
clear that those who so described themselves as sons, did not do so *
with the object of binding themselves only as sons, or as regards
only such rights as they then had, They do not agree that the
interests, of which the partics to that instrument were then jointly
possessed, should continue to bhe held by them as a joint family pro-
perty. The object is that the family dwelling-house and lands should
continue an undivided property as at that time (Sec. 2)—that for
the purpnse, the possessions held by the said parties, or those which
they should hereafter hold in the said family dwclling-house and pre-
mises, should remain undisturbed (Sec. 3). The second agreement,
which has reference to the shares of the other co-proprietors, is perfect-
ly general, The parties do not describe themsclves as contracting in
any particglar capacity. They agree that none of the parties to that
agre‘éinen?hall directly, or indirectly, contribute his or their aid,
eithgm money, advice, or otherwise, towards bringing about a

LS
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division of the property. . This is a personal .contract made c¥pressly
with reference to,the shares; then vested in ofher. members of the
. family. It is thus evident from the whole tenor of the agreement,

that the intention of all the other parties to the instrument was that
all should be bound, not simply with reference tg any rights which
they had in possession, or as sons and expectant heirs, but that they
should bind themselves absolutely, and with reference to the entire
joint property. And if they had such an intention, we sce nothing
which would prevent their binding themselves, either with reference
to any shares of which they were then expectant heirs, or any share
which they might thereafter acquire in the property in question.
Had this question been one of English Law there is nothing which
would have prevented the parties from cnlering into a contract,
binding themselves with reference to such interests, (compare Coole
vs. Field 15, Q B. 460.) By the second contract, they bound them-
sclves not to seek to bring about a partition in respect of the shares
then vested in the other shareholders, and the subsequent acquisition
of such shares did not justify them in breaking their contract.

It is contended that the agrcement is wholly void as being
against public policy. But in the view, which, as it will be presently
seen, we take of the effect of the agreement, so far as this suit is
concerned, it will be unnecessary for us to enter at length upon
those questions. We desire howeve1 not to be understood, as being
prepared, without mnuch further consideration, to assent to the pro-
position, that according to the law of property amongst Hindoos,
no deed can be invalid by reason merely of its tending to a perpetuity,
or by reason merely of its attempting to attach to an estate an inci-
dent inconsistent with, or répugnant to, the nature of that estate,
a doctrine which, pushed to ife ultimate consequences, would have
the effect of enabling persons to legislate by deed or will with respect
to property, to annex new incidents to it, and thus alter the law as
applicable to the same, and subject it for all time to special laws. We
certainly do not find that anything of the sort was decided, by the
Judicial Committee of the Privy Council in the case of Sonatun Bysack
vs. Jugguisoondery Dossee, 8 Moore’s Indian Appeals p. 66. ,Qnd we
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may observe that such a doctrine is repugtant to the -primary notion
of that natare of property, which man is capable 0§acqu1r1ug in any
thing which he has not created for himself, viz. & right of appropria-
tion and use for himself, and sxmply of transferring it to some one
person or many persons in succession, capable of accepting it .when
he has done with it. *

But it is not necessary to discuss that question now. Our decision
on the present appeal turns on a much narrower point. For we con-
sider that the agreement may be treated, as an agreement binding the
parties to it, as to the manner in which they are mutually to enjoy
their joint property. It may be that if the parties to the syit were
not all personally parties to the agreement, they would not be bound
by the covenant not to divide the estate, and that as against an,
stranger acquiring a share in the joint property, the agreement mizht
be held to be worthless. Indeed, we are by no means prepared to
say, that the whole agreement will not be determined, if the interests
of any of those who are parties to it, pass to a stranger, either by deatb,
or alienation.

Be that as it may, we are*of opinion that persons jointly entitled
to lands, may as amongst themselves, come to an agreement as tc the
manuer in which they wiil mutually enjoy their property, and that *
such an agreement will be binding upon all the immediate parties
thereto. To that extent the agreement may operate, even if it
contemplote a further objeet to which the Court would not give
effect, because the good part can be separated from the bad. Mallan
vs, Muy 11 M. and W. p. 623.

There is on the very face of the present agreement, ample eon-
sideration to support it, in the mutual covenants and concessions made
by the parties, consideration of the same sort as that which supports
a composition deed amongst creditors, or an ordinary partnership decd.
‘We see no equity which any of the parties to this agreement can have,
to entitle them to come to this Court, and ask to be relieved from
their contract—no grounds upon which they can call upon us to help
them tp ‘break their own contract deliberately entered into.
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The decision”'of the learned Judge who tried the suit was also
appealed against, on thé ground that it contained no express finding,
a8 to the effect of certain acts of the parties subsequent to the agrec-
ment. We find no snfficient évidence, however, of any waiver or
abandonment of ‘the agreement by the responddnts. And as we
consider that the agreement is still valid and binding as among the
parties to this suit, we dismiss the appeal, confirming the decision of
Mr. Justice Levinge with costs to be taxed on Scale No. 2.

i

RusioMoNeY DossEE vs. SHIBCHUADER MULLICK.

A Hindoo father and son lived joint in food and worskip, but separate
i estate.  Held that the widow of the son kas wno legal claim wpon the
fatker for maintenance.

Grakam with Lowe for the plaintiff.
W oodroffe for the defendant.

This was a suit iustituted by the widow of a deceased J e 33
son (a Hindoo) against her father-in-law {or maintenance.

The plaintil was the daughter of one Rajnarain Pyne, and
the widow of Konnyloll Mullick, the son of the defendant Shibchunder
Mullick whom she sued for maiftenance.

The following issues were raised =—»ZFirs?, whether the plaintifi’s
husband having been joint in food and worship with the defendant,
who is her busband’s father, the plaintiff is entitled to maintenance.
Second, whether, the plaintiff having loft her father-inslaw’s housc,
that right continues to exist.

3

Shibcharn and Konnylolthis son were said to have been joint
in food and worship, but it was not suggested that- they were joint in
eslate ; and in fact it was stated that they carried on separate business
a3 ship’s Banians. About a year after the death of her hushand, the
plaintifl, who was then aboutten years old, went lo reside 2 the
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house of defendant, and remained there about fhree ‘months, when
she left, as she said, because she was ill-treated and beaten by the

. wife of her deceased hushand’s brother, ‘Kooamoney Dossee, and by

Gobindomoney Dossee—she also complained that they’ gave her food
only once a day, and no pan; she was not ill-used by any one” else,
and did not complain to Shibchurn, but returned to hér mother’s house.
She said the chief cause of her leaving was that she had only one
meal a day; that she wanted pan ; and that widows of her caste eat

pan., R

- Norman C. J.—1 am not satisfied on the evidence that there has
been any real cruelty to the plaintiff, so as to render it impossible for
her to live in the defendant’s honse. She appears to shrink from the
severity and the discipline which Hindoo Law and custom impose on
widows in her rank of life.

According to Hindoo Law, probably the plaintiff should be
maintained in the house of her father-in-law, who ought to find her
in food and raiment. But when the father and son are notl joint in
estate, the maintenance of theson’s widow appears to be a mere moral
duty in her father-in-law, to the performance of which he is not com-
pellable by law. The absolute power of a father, as master and head
of the family, over property acquired by himself, his right to distri-
bate it at his pleasure, and to keep and reserve what he thinks fit
for himself, is asseried in the most distinct manner in numerous
texts—Colebrooks Digest Book V. Cap. 1. Sect. 2. XXIII. XXIV.
XXYV. and XXYV. and Chap. 2. p. 88. In page 90 {he commentator,
Jagannatha, treats the mainterance of a family out of a man’s own
wealth as preceptive merely, and says at page 88, that a father slight-
ing such precepts, commits & moral offence, but incurs no civil penalty.
A son’s widow cannot have larger legal rights against her father-in-
law than her husband would have had if alive, and sueh husband
could not ha\%eompelled his father to give him any share of his
property.

"The present case is wholly distinguishable from those where an
heir tcyﬁes property, subject to the obligatiun of maintaing persons
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excluded from mhentanee, qut: of the estatn of the deceased ptopue-
tor, or whom the deceased: propﬂetor was morally bovind'to maintain.
In such cases 'Hindoo. Law sgems to annex the duty as a burden on
the 1nhentance in the han&s of the heir, and the right of the 'party
claiming” xnamtensnce, appears tobe a legal right, analogous to a right
of property. Menu, Chap. IX. 201, 202, Shamachurn’s Vyavastha
Daurpana, page 315 ; Dayabhaga Chap. V. Sec. 11 ; Chap. XT. Sec. I.
$ 49, Macnaughten’s Hindoo Law Vol. 2 pp. 105,106, 116, 117, 119.
Raiskam Bullub (appellant) vs. Prankissen Ghosc (respondent.) 3 Select
Reports p. 33. 2. Strange’s Hindoo law, 297, and Mr. Colebrooke’s
remark, jbid, 304.

L ]
In a case in Macnaughten’s IHindoo Law, Vol. 2 page 118, it was

considercd that the widow of a son who had received from her father
his share of the ancestral property in his life time, could not in a
Court of law claim maintenance from the father of her husband. And
in case No. 4. Macnaughten’s Hindoo Law Vol. 2. p. 111. it was
held that a sqn’s widow had no legal right to alimony, or momey al-
lowance, for maintenance from the widow of the tather. T think that
the principle of these last cited cases applies to that now before me,
and that accordingly the plaintiff is not entitled to a decrce against
"her husband’s father for a money allowance, and consequently she
must accept maintenance in such shape as the defendant chooses to
give it to her, and the defendantehas a right tosay that he will not
maintain her unless she resides in his house,

This appears to be contrary to a case devided on the 10th August
1852—Sudder Dewauny Adawlut Reports p. 796, but the distinetion
above alluded to appears to ;have been overlooked by the Sudder
Conrt though apparently not by the Lower Court. In ke case of
Collydossee Dossee vs. Clnmrlew Suker Bistoo, in which Sir Mordaunt

Wells made an order for mam‘Leuame, the point was appureutly nofi
argued.
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. vt R
Droxrur Sives Dossne vs. Suark Goran Haogg,

Interest ot the stipuloted vale, wo mailter how wswurious, will b
awarded down to decree. The rate af which subssquent Interest is to
be awardel is entirely in the Courds diseretion. If a Plaintiff has con-
tracted to receive interest at 12 per cent only, that rate will be carricd
down to decree, but should ke have contracted for a kigher rate, 6 per cent

only will be allowed.
Hyde for the plaintiff,
The Defendant was not represented.

® This was a suit to recover the principal and interest A"féf
upon a Hautchitta signed by the Gomastah of the Defen- )

dani. The Hautchitta carried 18 per cent as the rate of Interest upon
4

its face.
Levinge J.—In this case I pass a decree for the principal with
interest at 18 per cent up to dute of decree, and subsequent intercst

up to payment at 6 per cent.

I wish that there may beno misunderstanding as to the rulo
adopted with regard to deerceing interest. T consider I am bound
to award the rate of intcrest the defendant has specfieally con-
tracted to pay, down to dale of decree, no matter how high
or exorbitant that rate may be. The language of the 2nd section of
Act XXVIII. of 18565 is clear and peremptory, and leaves no dis-
crelion. It says, “ In any smt in which interest i» recoveiable, the
amount shall be adjudged by the Cowt at the rate (if any) agreed
upon by the parties.” No doult this section was passed to enable
a plaintiff to enforce his contiact, and to lay down a strict rule for
the guidance of the Court passing the decree. But after date of
decrce the rule alters, and a latitude is given to the Court, so that
it may exercise its discretion as to subsequent interest.—This is
just, as the contract is suspended and the remedy on it gome. A
new right has eprung up, viz.,, under the decree, in which all fhe
rights gf the plaintiff are merged ; and it never could be intended



(107)

that under a decree the \Court was bound to award subsequent ine
terest at the contrdct Tate, ‘posdibly of 40 6¢" b0 per“cehib, - The 3rd
Section declares “that. whenever a Court ghall direct that a judg-
ment shall beay interest, it ‘may order the interest, .to be caleulated
at the rate allowed” h the Judgment or decree:upon the. principal
sum ad;udgad,,or at sgch rate’as the Court shall think fit,” leaving
the Court the wu!es& diseretion..* The rule I have laul“ dqwn as to
the exercise of this discretion is this, and I think it fair and equit-
able. IfI find that a plaintiff has been dealing usuriously, or gets
awarded on his contract as to interest a high rate, then I only de-
cree 6 per cent, on the amount of judgment, although the Court
has power to decree on the principal sum alone. But if I find that
the plaintiff has contracted to -receive a rate not exceeding 12 per
cent, I allow that rate to be carried on down to realization. This is
the rule I have always adopted, and I think it is fair as well as
strictly legal. I may remark that in the decrees on the Appellate
side of the High Court and throughout the Courts in the Mofussil,
where interest on the amount decreed is awarded, the Court rate is
invariably awarded at 12 per cent. I do not consider that the 10th
section of Act XXIIX of 1861 means to repeal the above sections I
have quoted, and give the Court a diseretion as to the rate to be adjudg-
" ed from date of suit to decree, when the parties have specifically con-
tracted, the one to pay, the other to receive, a fixed rate, bul mere-
ly to give the Court the power tp award interest after date of suit in
any ordinary action for moncy due, and where there has been no
contract. If Act VIIIL. of 1859 is to be amended as proposed, it
might be well to consolidate the law with respect to decreeing ine
terest. b

e

Hossen Inranin BN JouUe vs. MUTTYLOLL. .
Insurance—Sea worthiness—Abandonment—Total loss,

The Advocate General with Newmarch fos the pla.mtxﬁ‘
Greham with Woodroffe t‘or the defendunt '

The plaiatiff in this suit soutrht to recover Rs. 15,000, Alﬂtb 2
being the amonnt due on a policy of Insurance granted by ¢ U7
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the defendant on the hldck of the shlp Fuz..el Kurreem “The policy
was a time policy, from toon.of the 25th April 1862 to noon. of the
25th July 1862. . The ship.ssiled on:a-voyage from Caleutta to
Madras : she never reachedthe latter place, but arnveﬁt Moulmein
in a damaged add. leaky condltlon, and was t.here abandoned a8 a
total loss. .- S . v '

Macpﬁer;'én J.—1 shall not refer to the written statements put in
by the parties, mor to the issues fixed more than a year ago, as the
issues to be tried, further than to observe,—and I might make the same
obsérvation as to many other suits which have come before me,—
that neither the written statements, nor the issues fixed, raise fully
or accurately, what are certainly the true questions to be determined
in the suit. These questions are

1. . Was there any warranty of s:,ea-worthiness at the time the
Policy attached ?

2. Was the ship seaworthy when the policy attached, and if
unseaworthy, was it by reason solely of that unseaworthiness, that
the Fuzzel Curreem arrived at Moulmein in the condition in which
she was when she reached that Port ?

8. Had the plaintiff a right to treat her as a total loss and

abandon her as he did ?
L

4, What was her value at the time she was insured ?

As regards the first of these issues, it is qnite clear that there
was no warranty of seaworthiness. This is conclusively settled by
Thompson vs. Hopper, 6. Ell. and Bl 172, Fuwcus vs. Sarsfield 6 Ell
and Bl 200, Mickael vs. Tredwin, 25 L. J. C. P. 83, and Gidson
vs. Small 4 H L. C. 353. «

But although there was no warranty of seaworthiness, still ac-
cording to .the, decision of the Court of Queen’s Bench, on the
4th plea in Ifawcus ve. Sarsfield,—if the vessel at the time of in-
surancq was unseaworthy, and was sent to sea in that state, and it
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without her encountering any more severe weather than is usual and
ordinary in the voyage on which she - sailed, or -than a'ship reasonably
fit for the voyagoe could havé enconntered without damage, the necessity
for her puttinginto Moulmein, in. the state in which she arrived
there,- avose exclysively from her having been uhseaworthy when
she sailed,~~then, s ‘the loss' arose from the vice of the subject of
insurance and not from any of the perils insured against, it cannot
be cast upon the insurers. And this is so oven although the unsea-
worthiness was not ‘within the knowledge of the assured.

Now there is no doubt that Captain Handley considered that
the Fuzsel Kurreem was staunch and seaworthy, and “ an unusually
sound good ship for ber age.” And in this opinion bhe is supported
by'the evidence of a person who superintended certain repairs done
to the vessel in the Caledonian Dock in the end of 1861,—Dby the
evidence of Captain Jeffries, who sailed in the ship as Commander
ou the voyage out of which this suit arises,—and by the evidence
of the pilot who piloted her to sea and saw nothing wrong so long
as he was on board, and of Captain Millard, who examined her at
Mboulmein. Nevertheless the conclusion at which I have arrived,
after a full consideration of all the evidence before me, is that the
Fuzzel Kurrcem at the time this policy attached was quite unsea-
worthy ; that is to say, that she was not fit, in the degree which a
prudent owner uninsured would require, to meet the perils of the
service she was about to be eno'at:ed in.

It is clear on the face of Captzun Handley’s evidence, that be-
fore she was docked, there Wis a great deal of unsound wood about
the ship which required removal and replacement, and he recommend-
ed repairs which he says would have cost Rs. 20,000, or 25,000, or
more. Certain repairs were cxeéuted in consequence of his advice, but
as will presently be seen they frere repairs which did not cost 15,000,
not repairs which cost 25,000.4 Captain Handley surveyed the ship
after she came out of Dock’, and declared the repairs done to his
satisfaction. But the making this declaration can be explained only
in one or other of two ways: either Captain I-Iandlev made
that declaration on a very imperfect examination of the shlp, or he
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originally made a great mutakz in recommendmﬂ repau's 50 ex-
tensive and costly as thosé which: he .says. he ‘ordered. The former
appears to me the more reasonable explabation, and I do not doubt
‘that the repairs reeommendedhy Captain H-mdiey, ad¥ whioch were
in fact' necessary” to make the ship seawoithy, never were fully execu-
ted: T think ‘that Captain Handley’s survey subsequently to the
vessel coming"out of Deck must have been superficial, and based
upon the idea that of gourse all that he had desired to be done had
been done.” The previous history of the ship, and her conduct on
this'voyage as shewn by her log, furnish facts which speak for them-
: selves, and lead, as it appears to me, necessarily to the conclusion,
“that the ship was unseaworthy when she commenced her voyage.

- +'The Fuzzel Curreem is an old American ship, built of oak at
Diexbury in 1842. She was originally called the “ George Hallet”
and having been sold at Mauritius, came (under what circumstances
does not exactly appear) into the hands of a Native, who at or
about the time the ship was bought by the plaintiff, was in Jeddo.
She lay in the port of Calcutta for some months during the summer
of 1861, and about the end of the rains she was chartered by the
present plaintiff for a voyage to Muscat. A cargo was put on board
of her, but she was found to be leaking so excessively before she”
ever started on her voyage at all, that the cargo had to be relanded,
and the vessel was docked for repairs., The Captain then tried to raise
money on bottomry, but could not succeed in his attempt. The
plaintif lent him various sums amonnting in all to about Rs.
8,000, for current expenses ; butat last, being unable to get money
for the necessary repairs, the Captain hal the ship put up to Auction
by {Mackenzie, Lyall and Company, the Auctioneers, when she was
bought by the plaintiff for Rs. 7,500.

Having purchased her, the plaintiff got her surveyed by Cap-
tain Handley, who recommended the repairs already referred to.
Certdin repairs were exocuted, and the ship came out of Dock, when
Captain Handley again surveyed her, and gave a report declaring
that ‘she had been repaired to his satisfaction, and was a good
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insurance risk. She then proceeded on a voyagé to Madras and back,
returning to Caleutta ‘on:the -1st. of April.: During “that. voyage
nothing particular oceutred, ‘and she ‘gave no™ special - symptoms of
unseaworthifiss. ~This- no doubt is a fact favorable ¢-the plaintiff.
-But it s not te be' forgotten thit the weather in"the Bay. of Bengal
is ordindrily very different in the month -of Januatry, February
and March, ‘from what it is in the months of May, June, and
July ; and that a ship¥which successfully performs the wvoyage
during the former season is-by no meuns necessarily strong enongh
to perform it during the latter. The Fuzzel Curreem, having return-
ed to Caleutta, was loaded with a cargo chiefly of rice, and again
despatched to Madras. Nothing unusual occurred, on her way down
the river, and the pilot left her at the Sandheads on the morning
of the 11th of May. ‘According to the log, from which I take the
account of what happened, the wind was then light and the weather
fine and so cootinued till the evening of the 12th ; when at 7 ». u.
there was an “ increasing breeze and hazy weather” and at 10 a. .
there was a strbng breeze and hazy weather” with a very heavy
swell from 8. W., “ship pitching heavily.”” On the 13th, the weather
moderated and was fine, ““ with a heavy swell from 8. W ; made all
possible sail ; ship pitching heavily. Pumps attended to, crew
employed as required.” That night the breeze increased with a heavy
head sea, the ship labounng much, and some of the sails were

taken in. »

The events of the next day, the 14th, are most important. In
the carly morning there was a- strong increasing breeze with heavy
sca; a heavy N. W. squallj which made it necessary to double rect
the top sails and takein main;sail, “the ship laboring heavily and
making much water,” then there were ** variable winds with heavy
squalls’” and the pumps were‘ carefully attended to. “At 8 a. m.
the weather was more moderaﬁe tako out reefs of top sails. Heavy
sca from' 8. W., ship laboring heavily, and causing her to make a
good deal of water for the first time since leaving the port.” Then
we have the following entry: 1 », M. fresh breeze and fine with
avery“heavy head sea; - ship laboring heavily and making as greats



deal of water : in consequence -of the ship making so much water,
divided the crew into two watches, and kept one watch constantly
employed at the pumps and -kept her under easy sail.” And at
midnight ¢ same weather throughout. Pumps . kept constantly
going.” 8o that' in fact within a few hours after the commencement
of the first weather encountered, which can be called in any degree
unusual, or other than such as would naturally and as a matter of
course be looked for at that season of the year, we have this ship in
such a’ condition that it was nccessary to divide the crew into two
watches, and to keep one walch constantly at the pumps, a state
of things which continued until the vessel reachcd Moulmein. No
doubt it is possible that a seaworthy ship may in the course of a gale
of no long continnance, or of a sudden squall, sustain serious damage.
But in the case of the Fuzzel Currcem nothing special, nothing in the
natare of an accident occurred. It is clear that the leakage arose
primarily from her general weakness, and her unfitness to carry
such a cargo in any thing bat smooth water. There was, as it
afterwards appeared, no failure of any particular part of the ship,
but a general failure throughout.

The voyage continued, and from the 14th May to the 28th,
the weather geems to have been rough, but not such as is unusual,
excepl, perhaps, on the 16th. From the 19th to the 2Sth it wus
fine, and we find it recorded that the decks were washed daily, which
they would not have been, if the weatler had been very bad. There
seems however to have been a constant heavy swell, and the ship
appears always to have labored heavily. I'rom the 28th to the 81st
there was a heavy gale : and it was during the continuance of this
gale, that, on the 29th, finding the leak was gaining fast, that the
pumps were beginning to bring up rice as well as water, and that
the crew were becoming exhausted from constant work at the pumps,
the Captain gave up all hopes of reaching Madras, and bore up for
Moulmein. TFrom the 31lst May to the 5th of June, when the pilot
came on board at the mouth of the Moulmein river, the weather was
not remarkable.

Thg¢ narrative given in the log book, is I have no doubt, sub-
tantially correct, The Captain swears that it is correct; and
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so far as it relates to_the weather encountered .during the latter
part of the voyage, it-is corroboratedrby the Pilot.and. other persons
then at Moulmein, ‘who depose to there having been very bad
weather outside shortly' before the Puczel Curreem arrived.” Captain
Handiéy takes upon himself to saj, that, notwithstanding the Log,
he does not believe that the ship ever made water enough to keep the
pumps going. But a more rash or idle statement it is difficult to
conceive, seeing that as a matter of fauct, admitted by the Captain
and by every person who examined the ship, whether on behalf
of the insurers, or of the assured, the ship, when she reached
Moulmein, was in & mést leaky condition, and was so strained and
shaken,' that .she was unfit to proceed, either to Madras, or to
Calcutta even in ballast, without having first received very consider
able repairs. Even withoul any of the evidence which was taken at
Moulmein, I think it clear that the Fuzzel Curreem was not seaworthy
when she left Calcutta. But the evidence of the witness who saw
and examined the vessel when she came in from sea places the
matter beyond all question. Making every allowance for exagger-
ation, of which there has no doubt been a good deal on both sides,
I consider it is proved by those witnesses that the ship had a great
_deal of decayed timber in her, and that she was leaky, and strained,
and shaken, and started all over. The timber which was decayed
in Moulmein could not have beea sound ir Calcutta ; and it is diffi-
cult to understand how any sjip can be seaworthy whose hull is
composed chiefly, or to a very great extent, of rotten wood.

But although I find that the Fuzzel Curreem was not seaworthy,
and was not in a fit state fo Lo sent down the Bay of Bengal with
a cargo of rice at that season of the year, it is impossible for me to
say that the condition in whiek she was, when she reached Moulmein,
arose exclusively from her being unseaworthy when she saled. The
weather she encountered was ht times heavy and unusually bad (more
particularly from the 28th to the 31st), and such as might have in-
jured a seaworthy ship. * I cannot therefore find as a fact that she
did not suffer from the perils insured against, the more so when it is
borne in mind that she was for some hours aground in the Moulmein
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river, On the contrary I ﬁnd that she encountered some unusually
bad weather, and that she ;utamed much damage from it. The
groundmg does not appear to have done her any matenal injury, but
it certainly can have done her no good 5 :

*Although the fact of the ship havmg been unseaworthy “when
the pohcy attached, does. not under the circumstances release the
insurers from all liability, it is nevertheless of much importance
with reference to the question of the ship’s value at the time of in-
surance. In the policy she is valued at Rs. 85,000, but I have no
doubt that is greatly in excess of her real value. In considering the
question of value, the point to be ascertained is, not so much the
sum of which the plaintiff was out of pocket by reason of his con-
nection with the Fuzzel Curreem from first to last, as what her
actual market value was when the policy attached. The sums spent
by tho plaintiff, in purchasing and repairing her, are no doubt some
test of her value, but they are not nécessarily a correct test. It is
quite possible that a vessel may be worth a great deal more than she
has cost her owner: and it is .equally possible that a vessel may not
in reality be worth one half the money which her owner has spent
upon her. The money which the plaintiff had lent to the Captain
of the Fuzzel Curreemin no way affects the ‘question of her value,
and cannot be taken into account; for there is no evidence that, by
reason of the advances made, the shlp when sold brought a lower
price than she would otherwise havi done. At the sale by auction
by Messrs. Mackenzie, Lyall and Co., the ship was sold for only Rs.
7,000. But as she was sold with a cloud on her title (there being
some doubts as to the Captain’s power to sell), for the removal of
which the plaintiff afterwards bad to pay Rs. 2,750, it is fair to give
the plaintiff credit for both these sums, and say that in all he paid
Rs. 10,250 for her. Then what did he expend upon her? This
was not very accurately proved; but it certainly fell considerably
ghort of Res. 15,000. To the Caledonian Dock were paid for the
principal repairs Rs. 11,544, and also Rs, 500-or 600 for a new mast.
Then there $ére about Rs. 1,400 for copper, and Rs. 926 for copper
bolts,” ropes; nd other storcs. In putting the value of the copper
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at about Rs. 1,400, T have deducted the amount received by the
plaintiff for the old copper taken off. The plaintiff objects to this
deduction being made. Bat it is clearly correct, because, inas-
much as the old copper was part’ of what the plamtlﬂ' bought with
the ship at auction for Rs. 7 500, I .shall be allowing the value of
the copper on the ship twice, if 1 do not deduct the price of the
old copper. The sums added together give something more than
Rs. 14,000. But from this a further deduction has to be made in
respect of a sum of Rs, 1,184 for commission allowed by the Dock
proprietor to the plaintiff. The plaintiff states that some part of
this commission was allowed him on another ‘account : but there
is no doubt that the laro'er part was paid as commission on the re-
pairs of the Puzzel Curreem. Some further sums were expended when
the vessel returned from her first voyage to Madras : but those
sums I set off against the geueral wear and tear of the ship be-
tween the time when she was repaired in the year 1861, and the
date on which the present insurance commenced. On the whole
I believe I do the plaintiff no injustice when I estimate the value of
the ship (as judged of merely by what she has cost him) at less than
Rs. 25,000. Captain Handley, believing her to be properly repaired
and sound, considered her worth £7 or £8 per ton: that is to say
(as she is a ship of 461 toms) worth Rs. 32,270 or Rs. 36,850.
Very possibly she might have heen worth that sum if her repairs
had been thorough. But the repairs were insufficient, and she was
not in fact souad ; she must:therefore have been worth much less.

Taking her as worth from £ 4f to £ 5 per ton, I shall assess her value
at Rs. 20,000. \

There remains only the’question as to whether the plaintiff
had a right to abandon the ship at Mounlmein as he did. I think
he had. There is no doubt tiat the Fuzzel Curveem then required
very extensive repairs, and 7thaf, when repaired, she would no$
have been worth the sum spent on her repairs. It is very ques-
tionable whether even by waiting till the North Rast monsoon et
in, it would have been possible to bring her up to Caleuttn for
repairs.  The plaintifi was certainly not bound to incur ®he risk
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involved in making the attempt : and if the attempt had succeeded,
it is not by any means established that even then the cost of re-
pairs would not have exceeded her value when repaired. In aban-
doning her when he did, the plamhﬁ‘ acted as & pradent uninsured
owner would havé¢ done. -~ -

¥ P

I ought to have stated earlier that I do not think the plaintiff
can be considered to have had any personal knowledge that the ship
was not seaworthy when he insured her.- He is not himself a sea-
faring man, and he relied on Captain Handley. Although the re-
pairs of the ship may have been conducted too economically, there
is no reason to suppose that the plaintiff did not believe th&t they
were being substantially conducted as recommended : and unless
there were some proof of his knowledge to the contrary, he might
very reasonably rest satisfied with the certificate of sea-worthiness
given him by a surveyor of Captain Handley’s character and ex-

perience.

In conclusion I may add that there is no evidence whatever of
any such fraudulent intention on the part of the plaintiff, as the
defendant in his written statement sets up. :

Judgment for the plaintiff on walue taken at Rs, 20,000 wifk
cosls No. 2.

———— e Qe e -

ExrrreaLn Sauicram es. S. A. Kiop.
Service upon an attorneys clerk of an order directed to be served
upon an attorney 8 not good service. .

The Plaintiff in person.

Fylinton for the Defendant.

In this case an order had been made for the defendant
to deliver a list of documents within eight days from the 21:‘;&7:1'"
service of the order upon his attorney.
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The order had been served at the deferidants attorneys office on
his clerk and the attorney did not deny having received it.

The defendant having failed to deliver the.‘list, Plaintiff a‘pplied
that keshould be peremptorily ordered to do so within twenty four
hours and in default be attached.

Macpherson J.—~Service upon an- Attorney’s Clerk of an order
directed to be served upon the Attorney is not goodservice. The
order not having been properly served, this applxcatxon must be dis-
missed with costs.

EMRITLOLL AND ANOTHER vs. L. A. KiDD.

A party having a permanent residence ot Dinapore comes to Caleutia
and residcs there lemporarily for the purpose of carrying on @ suit—Held
that ke cannot thevefore be said to dwell in Oalentia within the meaning

of Sec. XII. of the Charter.
Grakam for Plaintiff.
Eglinton for Defendant.

This suit was brought to recover the sum of Rs. 1065 Aug. 2:(’;:1
the balance of account in respect of certain Hoondies. 18

The defendant formerly carried on business in Calcutta but ceased
to do so in February last. The plaint which was filed in June described
him as ““residing” and not as ““ dwelling’’ in Calcutta. It appeared in
evidence that the Defendant had come to Caleutta for the purpose of
defending another action, and that his residence there was temporary

only - }

E
Levinge J.—I think it is clear from the evidence that the
defendant did not dwell in Cafcutta at the time this action was
Lrought; that is to say “dwell” in the sense in which {bat
word is used in the 12th Section of the Charter. I consider that
word has a more extended signification than the word reside, and



-

( 18 )

means a permancnt, a8 opposed to a mere tcmporary residence. A
traveller putting up at an hotel may be said in one sense to reside
there; but a man can only be said to dwell, in the semse in which
that term is used as giving jurisdiction, in the place where he
ordinarily and permanently resides. When that word is used to
give jurisdiction, I-think it must be taken to be used in its strictest
scnse. It is proved that the plaintiff was in Calcutta when this
action was commenced; but it appears that he came here for the
temporary purpose of attending a trial of a suit, in which he was
the defendant, and for no other purpose; and it cannot be said that
a person arriving in Calcutta for a trial and leaving again as goon as
it is over, dwells in Caleutta, within the meaning of the charter. He
is described in the plaint, as residing not dwelling, at the Medical
College. The word *reside’” seems to have been properly chosen
by the plaintiff, and expresses no more than a mere temporary resi-
dence. The stalement that he was residing at the College is
incorrect, as it is shown that he was at the time residing with a Mr.
Esau, at Dhurrumtollah, and not at the College. The case of the Quecn
vs. The Judges of the Small Cause Court cited by Mr. Graham, and
reported in 2 Taylor and Bell 4. relates to a case in which the Captain
of a ship was the defendant, and in that case the Court decided that,
under the Small Cause Court Act a temporary residence within the
local limits of the Court is sufficient to establish jurisdiction. But
it must strike one at a glance that & captain of a ship’s residence or
dwelling differs matenally from that of any other defendant. Of
the Captain of a ship it might be said that his ship is his home, and
wherever his ship was, there he woulld be said to dwell, although
the sojourn of the ship in the port be for ever so brief a period. But
a person living in this country, and who, as in the case of the defen-
dant, has a hduse and a home and an establishment of servants at a
distance so remote as Dinapore, and whose family have for years
dwelt in the place where the defendant was born and where his father
lives, stands on a different footing. It would be straining the
meaning of the word ““ dwell” in the Charter to apply it to the tem-
porary residence of the defendant in Calcutta, explained as that resi-
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dence has been by the evidence 5 and it would be highly inconvenient
and defeating the very object of the Charter, which, I think, only
meant to give the jurisdiction to the High Court when it
attaches on the'score of the residence of the defendant, when that
residesi® is substantially the ordinary residenc® or dwelling of
the defendant. On the evidence proved in this case I find it im-
possible to hold that the defendani dwells here, so as to give the
Court jurisdiction. “ Each case” says Chief Justice Jervis ¢ must
depend upon its particular circumstances ; but where a’ party has
a permanent place of dwelling we do not think that he dwells, in the
sense of that word as used in the statute, at a place where he has
lodged *for a temporary purpose only” Macdougal vs. Paterson 11

C. B. 755.

Mr. Graham seeks to draw a distinction between the case of
a plaintiff and a defendant, and he argues that the term ¢ dwell”’” has
a different application when applied to a plaintiff from what it has
when applied to a defendant ; and he relies on the authority of
the case of the Queen vs. Judges of the Small Cause Court, before
mentioned, in which Chi¢f Justice Peel is reported to have said, refer-
ring to the defendant—‘ But a man may dwell without being a house-
Recper, and he may be said to dwell permanently, or temporarily,
using the word * dwell” as meaning to * reside,” However I cannot
put that construction on the term “dwell’” in the Charter. The
Charter when it gives jurisdicti:m on account of residence, must, I
think, be taken to refer to the place in which the defendant dwells
as affecting the convenience of the defendant and his witnesses,
and possibly for the purpose of enforcing the judgment of the
Court within its own jurisdicticih.

The plaintifl tried to es‘abhsh a ground of jurisdiction by
shewing that in June at the tide the action was brought the de-
fendant carried on business in Cdlentta. It is proved, however, that
he ccased to catry on any business in Calcutta from the previous
month of February. And it is further shown, that he had no
constructive place of business in Calcutta after that date, ande that
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the servant who lived in Calcutta and who looked after the defen-
dant’s hides when sent down, was sent up to Dinapore in April and
never raturned, and the defendant appointed no successor.

It ie clear tocmy mind on the evidence that there is nogurisdic-
tion in this Court. The action should never have been brought in
Calcutta, as the plaintiff and all his witnesses and the defendant and
his witnesses reside at Dinapore.

Suit dismissed accordingly.



NEET
. MOHENDRONAUTH MITTER v3. KOYLASNAUTH BANNERJEE.
Time Bargain—Failuwré to take delivery—Act. XXI of 1848,

This was a suit to recover the sum of Rs. 11,875, the da.mages alleged
to have X en sustained by the Plaintiff by the reason of the breach of a
contract to take delivery of certain Company’s Paper.

Graham with Lowe for Plaintiff, -
Newmawch with Hyde for Defendant.

Levinge, J—1I think the plaintiff is entitled to a verdict, July 25,
and I must say I have little sympathy for the defendant, who 1864,
having first made a contract and finding it to his disadvantage, has re-
sorted to a technical defence in order to evade a liability, and this, not
duringe the pendency of the contract,but long after its termination.
The defence set up in the written statement is certainly not the defence
made at the bar. The defendant in his written statement admits
the contract, but says the plaintiff consented to deliver three-fourths
of the securities to one Pearymohun Chuckerbutty, and to look to
him for payment. That defence is not now urged, and if it had heen,
1 should on the evidence have given np credit to it, as it is unlikely
that the plaintiff would at once have acceded to a proposal to accept a
t}_lird party as a substitute for the defendant, and at the time when his

*right to receive the ffoney from the defendant had actually acerued.

It was urged on behalf of the defendant by his learned Counsel, that
the contract was illegal, inasmuch %s it related to what he has termed
a gambling transaction ; and he argues it was never intended that any
Company’s Papers or securities ghoﬁld actually pass, but simply that
the difference between the contrgct price, and the market price on the
day mentioned in the contract a4 the day on which delivery was to be
made, should be ascertained and ?zud to the sutcessful party. The con-
tract is as follows:— . $ ‘

“ I agree to purchase from Ba;oo Mohendronauth Mitter, Co’s 5}
per cent. Government promiséory notes for Rs. (100,000) one lac
at Rs. (14-4) fourteen rupees and four annas premium per cent, and
delivery will be taken on the 24¢h or 25th December 1863. Calcutia,
24th November 1863.” .
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The contract, on the face of it, is perfectly legal, and cannot . be
avoided as an illegal ¢ontract per se, unless it is shewn by evidence that
it relates to a transaction which is strictly a gambling transaction. 1
am not going to rule that the contract which, on the face of it,
is legal, is, on the evidence given in this case, wholly llleonl “IFT did
so, I should be going contrary to many decisions passed by Judges of
this Court on evidence nearly identical with the evidence given in
this case. In this case, I not only feel myself bound to follow these
decisions, but I readily do so; and T must leave it to a Court of Ap-
peal to show—that the mode of dealing with contracts upon evi-
dence like that before this Court, is wrong. I am not prepared to say
that the transaction which is the subject of this contract 1s, on the
evidence, made out to be a mere colourable contract and a gambling
transaction within the legal definition of that term, although it
comes as near to it as possible. My decision in this case will afford
the defendant an opportunity of raising the question on appeal
under Act XXI of 1848, Section 1. ‘

A point was made by the defendant as to the day, &c., on which the
papers ought to have been dglivered. The contract says “delivery will
be taken on the 24th or 25th December.” 1t was stated by the plaintiff
that the 24th and 25th were holidays, and consequently that the 23rd
was the day on which it was nceessary to make®lelivery. The defen
dant has denicd that the 24th was a holiday. I have no doubt the
plaintiff is right. He is corroborated by the broker, who says that the
24th was recognized as a holiday ; and he is also corroborated by
two letters written by the defendant on<the 23rd :—one to Peary-
mohun Chuckerbutty and the other to Koylas Shaha—

The letters are as follows :—

“ BAB0O PEARYMOH®N CHUCKERBUTTY.

“ DEAR BAB0O,—The bearer, Mohendrololl Mitter, will hand over to
you (75,000) seventy-five thousand rupees 5} per cent. loan notes, or
commonly called Government Securities, purchased by you from me,
to-day being the day of your contracts falling due.

Yours faithfully,

' KOYLASNAUTH BANNERJEE.”
23] December 1363.
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“ My DEAR KQvLAS BAB0O,—I wish to sce you this cvening, and
will jointly come upon Baboo Pearymohun Chuckerbujty who bought
from me 75,000 Rupee 5} per cent. loan notes, deliverable on the 25th
inslant, and after this being done we will both settle about Mohen-
drololl’s matter. .

Yours faithfully,
KOYLASNAUTH BANNERJEE.”

28rd December 1863.

In the letter to Koylas Baboo, the papers for 75,000 Rs., bought by
Pearymohun, are stated to be deliverable on the 24th and 25th, but in
the lettet to Pearymohun, the 23rd is stated as the day on which the
contract fell due. This is a statement or admission under the defen-
dant’s own hand-writing, that the 23rd was the day for completing
the contract, and not the day mentioned in the contract.

I am convinced that thc defendant was in no position to pay cash
for the papers for one lac, and if he could not do so, he was bound
to have offered the difference in price between the contract rate
and the price of paper on that day, as the fair measure of damages.
On the 23rd, when the plaintiff saw him on the snbject of the
gontract, he tried to get Pearymohun to fulfil his contract as to the
papers for 75,000 Rs,; but, if he could not, that was no reason the
plaintiff was to suffer in his contract. I believe the plaintiff only ex-
pected to get the difference betwgen 14-14 the price at which the pa-
pers were sold and the market price of the day ; but I also believe
that he was in a position to haye produced papers for a lac of rupees ;
and here, T may remark, thatithe fact that the plaintiff had not a lac
of Government paper on the day he made the contract, in no way
affects its validity, provided he was in a position to have obtained the
paper the day the contract fell due, and that the paper was required
by the defendant. I think the plaintiff could have got one lac of Govern-
ment paper that day from the Bank to have produced and tendered to
the defendant if he reqmred it. Nothing was easier. He has sworn it
was within his reach, and when he was to make such profit on the
contract, no onc can doubt that it was perfectly easy for him to have
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got the paper. But in this case I think that the defendant has clearly
estopped himself from relying at the bar on such a line of defence.
In his letter to Pearymohun, which I have already read, he says “ the
bearer Mohendrololl Mitter will hand over to you 75,000 Rs. 5% loan
notes.”” Having written such a letter on the very day, the 23rd, 1
think heis now estopped from saying that the plaintiff was not in a
position to have produced Company’s Papers to the required amount.
In this class of cases I have frequently observed that I will compel
the defendant to fulfil his engagement, when I find that he runs all the
chances in his favor, and does not break off until after the contract has
terminated. T think these native brokers and dealers ought to be made
to observe faith towards each other in their dealings. The comsequence
of a breach of faith by one, is, perhaps, as disastrous as the removal
of the key-stone to the arch. The whole falls into confusion. If onc
. party fails, he affects .many others. At the same tinie, I may observe,
that in a contract like this going so near to the wind, if it was not
cleatly proved, or if there was any controversy on the merits or doubt
as to the evidence on any essential matter, such as tender of the money
by the defendant: or the like, I should.give the benefit of the doubt to
the defendant, for these contracts are not to be encouraged. But when
the contract is clear, and the default equally certain, and where the
defendant admits the plaintiff’s capacity to fulfil his contract,and only
in a ceurt of law says he cannot, I think I am doing substantial justice
in making him pay the penalty for vielating a contract into which
he entered with his eyes open, and With the hopes of beuefiting. I
mean thesc observations, of course, to apply, when the evidence does
not show that the Court is bound to hold the contract colourable and
the transaction a wager. In this case, a Court ought not fo say for the
defendant what he did not say for himself, »iz., that there was no inten-
tion to pass any Company’s Paper, because he expressly declares under

his own hand-writing that the plaintiff will hand over the notes to his
friend Pearymohun.

Lastly as to the measure of damages. The plaintiff's case is that 5}
per cent, papers were at 3 per cent. premium on the 23rd, and in his
plaint and written statcment, damages have been calculated at that
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rate. He is also corroborated by a broker, who says that, on the 23rd,
5} per cent. papers were from 2-8 to 3 per cent. preminm. The defen-
dant, on the other hand, says that the rate was from 6 to 7 per cent,
but he is wholly unsupported, and I must say, that if papers were at
a higher yate than 3 per cent, he might have givensmore stisfactory
evidence upon the point, especially as he was aware of the case
w hich he had to meet, and had plenty of time to prove the plaintiff’s
calculation wrong if he could.

I shall take the evidence as to the ruling rate given by the plaintiff
at the highest rate, viz,, 3 per cent. premium, giving the defendant
the benefit of any doubt on the plaintiff’s evidence, and shall give
damages‘accordin gly.

Decree for Rs. 11,875, with interest at G per cent. from this date,
and No. 2 costs.

BARROW vs. ARCHER. -

The owner of a house camnot by prescription claim fo be entitled
{0 the free and uninterrupted passage of o current of wind. He can
clatm no more wir than what s sufficient for samitary purposes.

This was a motion for an injunction to restrain the defendant from
erccting a certair building which it was alleged would intercept the
light, and air from the upper story of the Plaintiff’s House.

The Advocate-General with Graham in support,
Newmarch with Wuodroffe opposed.

The following cases were referred to, viz. Winstanley vs. Lee, 2 Swans
833, Fislmwngers Co. vs. £ India Co, I Dick 163, Attorney General
vs. Nicholi 16 Ves, 338, Webb vs. Bird 31 L. J. C. B. 335, and Moore
vs. Rowson 3 B & C 332,

Peterson, J—This is a suit at the instance of the plaintiff, August 4,
lessee of premises No. 8 Old Post Office Street, where they 1864.
carry and have carried on their business as attornies and solicitors
for sometime, to restrain by injunction the defendant, a builder,
from building a wall on the adjoining premises, on the ground
of obstruction of ancient lights. Upon all the material facgs there
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is little.or no disputc. As the premises arc adjoining the Court,
at the request of the parties, I went and took a view, in order to
see what the obstruction was, and-whether, having regard to the situa-
tion of the premises, such an encroachment on the easement was about
to be committed, as to call for the interference of the Court by injunc-
tion. The premises in the occupation of the plaintiff are situate and
abut on the east side of Old Post Office Strect. The southern portion
of the premises is bounded by the property of Mr. Moncy, a godown o

that gentleman being built close up to the southern wall of the plain-
tiff's premises, and carried up to the height of the first floor of such
premises. The plaintiff claims a right by prescription to have the light
.and air above this godown coming into the south side of the.premises
in and upon his verandah, which originally ran for a depth of about
37 feet West and East from Old Post Office Street. At present the cast
and west ends of the verandah are closed in by the defendants, and
used as bath-rooms to the extent of 10 or 11 feet on either side, leaving
in the centre an open space of about 17 feet. The depth of this veran-
dah is about nine feet, and there are opening on to the verandah three
French windows; the height from floor of verandah to top of windows
being about 8 feet. The defendant has removed the wall abutting on
the premises of plaintiff, and now proposes to build a block of buildings
at a distance of 17 feet from the south side of plaintiff’s verandah to »
depth east and west of 29 feet, and to a height of 20 feet above the
height of the level of the floor of plaintiff’s verandab. The ques-
tion really is, will the building of tht defendant, when ran up 20 feet
above the present height of the godown, and at a distance of 17 feet
laterally, be such an encroachment as to give the plaintiffs a right
to an injunction. The application of the plaintiff is’supported by the
affidavit of Prankisto Doss, who speaks as to his knowledge of the
verandah in question for 2J years ; but he has not stated as to what
portions of it have been used open or what portions closed. There
is the affidavit of one of the plaintiffs Moraleydhur Sen, who states
that the intended building will obstruct the light and materially ob-
struct the wind that comes from the south. Mr. Osmond, a builder,
and a Mr. Allan, a builder make a similar affidavit as to their opini-
on of the intended construction.
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The latter deponent goes further, and enters into a rambling state-
ment as to s being called insome two or three years back by Mr.
Money, the owner of the premiscs, on the subject of making & similar
erection, and states that in consequence of some objection Mr. Money
desisted. If the parties puttingin such an affidavit imagine the Court is
likely to adopt that statement as a tacit admission by Mr. Money that
he had noright to build the wall in question, they are mistaken : the
Court merely treats it as waste of time and paper. Were the Court to
draw any infcrence on such a matter, the only inference it would draw
would be that it was the effusion of a man disappointed at not getting
the work. On the other hand, the defendant, who is in fact only a nominal
defendaflt, the real defendant being Mr. Money, shows the extent of the
premises intended to be erected, and states his belief that the intend-
ed erection willnot, to any material extent, interfere with the light so as
to destroy a full and beneficial use of the premises. The premises have
"been for many years occuried as attorney’soffices, although some persons
have generally occupied a portion as a residence. I have neo doubt in
my mind that if it wereshownsatisfactorily that the buildingin question
when executed would materially lessen the enjoyment of light and air,
to which the plaintiffs lay claim by presumptive right, Iought to
grant the injunction. The plaintiff does not rest his title to the en-

'joymeut of light and air,on the principle that ifthe light were sufficient,
the access of air would be preswmed to be sufficiont, but seems to
assume a principle that, having regard to the climate, a party getsa
presumplive right to the S. wind,and that as the right to light and air
are co-extensive, that right to the light must go to the extent that, in-
dependently of the light being sufficient, he 1is entitled to a current of
air, the same as a current of water, and that to the extent of such a
current he is entitled to be fice from all obstruction. The claim of the
plaintiff is in fact this,that hé gains by prescription aright to have the
cutrent, ofair impinge direct wpon his premisesin the direction the wind

* blows, and that it is not suﬁ‘if:ientthat he gets air ample and sufficient
for all sanitary purposes,but that he gets it in the direction from which "’
it biows, undirected by any obstruction. Such a claim would be co-ex-
tensive with a claim to a prospect. The right to such was distinetly
denied by Lord Hurdwicke in the case of the Attorney-General vs,
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‘Doughty, 2 Vesey sen 453. I cannot see on principle any difference
between the particular ray of light forming a prospect, or the mo-
tion -of a particular current of air forming a'wind. The learned Counsel
cited a case mentioned in Viner's Abridgment—Title Nuisance G.
par. 19, where Justice Wynot said that when one erected:, a. house
so high that the wind was stopped from the windmills in Finsbury-
fields, it was adjudged it should be broken down. The only effect
of the decision upon my mind is that of its absurdity. Were such a prin-
ciple to be upheld the consequences would be, that to prevent an ac-
quisition of right, the owners of adjoining property on all sides would
be compelled to build up against a party, in order to prevent his getting
a right to the absence of every thing, that could obstruct the direct
impinging of the wind. Were it not so, a series of buildings, even 50
to 100 yards off, would as effectually destroy the dircct action of the
current of air, as one ten yards off Were such a principle once ad-
mitted it might be carried to the extent that a person should not be
allowed to build on the lee side of premises,®ind thereby obstruct the
free current of air, by throwing back the air and destroying the current
as in case of a water course. It must be known to any person that to
have a current of air there must be a thorough draught. Although it was
ably urged by the Counsel for the plaintiff that I ought to decide this
point not on the cases as decided in England, but according to the
circumstances of the country and the particular winds prévailing, and
that a direct breeze from the 8. wasalmost & necessity, it is equally
necessary for me tc see, that in studying luxury and comfort, I do not
make the subservient tenement subservient to more than the Law re-
quires, especially as the easement gained is a curtailment of the legal
rights of the owner of the subservient tenement. The point as to the
right to the free use of airin a particular direction was settled in the
casc of Webb vs. Bird, 10 C. B. N. S. 263, and although the principal
point decided was as to whether a prescriptive right to the wind was
within the meaning of 2and 3 Will. 4 Cap. 71, it is quite clear from the®
Judgment in that case that a party could not gain a presumptive right
to the wind. I may observe that as the prevailing winds are from the
South West, even more than the South, th: Plaintiffs would have a
similar ¢laim as against the%uilders of the new Courts, shonld the
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buildings in any way differ from what they originally were before demo-
lition. The new Courts will far more effectually shut out the South
West wind than Mr. Money's erection on the South. I cannot, therefore,
on principle treat the claim to the wind as a right ‘of ea'éement the
right of afr is co-extensivé with the right to light, and Iam of Gpinion
that when there is sufficient adit for light, it will be pmsumed
there will be sufficient adit for air. With these views it is now incum-
bent on me, with the material before me, to say whether there is suffi-
cient before me to justify me on the ground of exclysion of light to pass
an order restrictive on' Mr. Money's right to build on his own land.
Having regard to the way in which daylight is most sedulously excluded
in this country; and having regard to the almost perpendicular rays of
the sun for nine out of the twelve months, I cannot imagine that a wall
20 feet high at a distance of 17 feet is such an obstruction as to call for
the interference of the Court, nor can I think (although it must ob-
struct the direct action of the wind) that here is such an obstruction of
air as to destroy the beneficial enjoyment of the premises. The Plain-
tiffs have not, by their mode of use of the premises, given me a very
high opinion of the extent of their-appreciation of the benefit of light,
andtair, as they have cffectually blocked the passage of both to the ex.
tent of 21 out of 37 fect. That is only of importance as to whether I
should grant the injunction or leave them to their remedy for damages.
It is not every speculative exclusion of light, or even sensjble diminu-
tion of light, that gives a right of action, but such a diminution of light
as really makes the premises to a sensible degree less fit for occupation
or business. I am of opinion that there are no sufficient grounds
shown me for granting the myq&ctwn I must, therefore, refuse it with
costs, without prejudice to any action for damages.
Motion refused with costs. *

. JUGGOBUNDOO Sniw ve. 'GRANT, SMiTH & Co.

-

In the absence of a specific cgnt; act u Ewropean firm in C’alcutta 8
not bound by a contract with their Banum Englwh P ecedents
wre only to be applied in T ndw, ‘after bcmg carefully weighed and
tested with regard to the customs and habits of the people.
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In this suit the plaintiff sought to recover Rs. 2108-12-9 that .
sum being the balance dué by the dcfendants for the price of -
jute delivered to them between the 31st day of Choit, 1269, .
(¥2th April, 1863,) and the ‘9th Joisto, 1270, (22nd May, 1863,) with
mterest from thé 20th J msto at sich rate as the Court might direct.

The Plamt was. ongmally filed Sept. 3, 1863, but the hea.nng was
postponed from time to time in consequence of a commission being
xssued to examine certam pa.mes in Engla.nd

Sept 5,
1864.

' Both parties filed written statements. Moheschunder Shaw the
plaintiff’s gomastah, made and verified the written statement on behalf
of the plaintiff The case made by that document was as follows :—It
was alleged that the plaintiff was a jute merchant carrying on business
in Calcutta, and that prior to Aprjl, 1863, the defendants from time
to time purchased large quantities of jute from him through Ramcomul
Mltt,er, the agent of the defeudants to effect such purchases, or if he
wa.s not such agent, that he was held out to the world to be such to
purchase for them in the Bazaar, and was permitted by them to sign
receipts in respect of such purchases as follows :—* For Grant, Smith
& Co., Ramcomul Mitter.” It was then alleged that the jute bought by
the defendants from the plaintiff was received by them, and that they
‘pa.id to the plaitiff the price throwgh Ramcomul Mitter, the receipts
for which, on the closing of thetransaction, weredestroyed by Ramcomul
Mitter, and he is therefore unable to produce them. It then stated,
that after March, 1863, the defendants purchased 1877 mds., 22 seers,
and gave the dates and quantities, the last supply havmg been made on
the 21st May, 1863, the aggregate value of the jute being Rs, 8.394-7 ;
and that these purchases were made like the previous ones—uwiz,,
through Ramcomul Mitter, who gave receipts for the same as agent.
These receipts were filed with the plaint. The statement also
averred_ tha& 0y effecting these sales the plaintiff intended to

pontract Wi o tefendants only, and give credit to-them alone ;
that. &l giendants reccived the jute and paid to the plaintiffs,
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through Rameomul Mitter, from time (o tinie, Rs. 6,?8.)-10 3, leaving
the sum sued for still due.

The defenda.nts written statement was verified by Mr Steele, one, of
the late partnersof the, firm. The statement, which was exceedingly
concise, averred that the only member of the firm in Calcutta, at the
date of the wntten statement was Mr. Steele, Grant .and the others
being in England Mr. Steele said he knew nothing whatever of the
alleged claim, and that he did not find on looking into the books of
the firm, that they weré in any way indebted to the plaintiff. He said
he kinew nothing of the transactions with Ramcomul Mitter, save that
for all jute and jute-cuttings which the defendants purchased from
Ramcomul Mitter, the latter had been fully paid—a statement which
was not quite accurate on the  defendants case, as their books shewed
on this trial the sum of Rs. 1028 as due to Ramcomul. He also
stated.that Wyllie, one of the partners, was, at the time of the alleged
transaction, accountant and book-kgeper, and head assistant to the
firm, and that he knew nothing whatever of the plaintiff’s claim.

Levinge, J—The real and substantial issue I have to decide is, had
Ramdmul Mitter power to bind the defendants in the contracts he
made for the Jute the subject of this action, so as to render them

» liable to the plaintiff for the price sued for ? The determination of
that issue will, T apprehend depend upon  the authonty,. express Dl‘-
implied, in Ramcomul Mitter to pledge the defendants credit.
Counsel for the defendants has stated that if the Court was against the
defendants on that issue, it would still have to decide whether tho
plaintiffs had not so dealt with Ramcomul Mitter as to debar him
from any remedy against Grant, Smith & Co. 1 shall not lose sight of
this position. )

I apprehend that the question raised in thi# suit is a mixed pne—of
law and fact. If the only question was, “did the defendants expréssly
authoride Ramcomul Mitter togo to the plaintiff and purchase the
jute mentioned in the plaint for the defendant ?” and if that question
was found in the affirmative, then the case would have wholly turned
on a simple question of fact. But the Court will in 'this case hgve to
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say op the facts proved, whether the defendants so conducted themselves
in their dealings with, or through Ramcomul, as to make thein liable in
point of law to the pla,mtlﬁ' for the contracts sued on. Looking
at the case in . this light; I-shall proceed to examine the evi-
dence first, and afterwards apply whdt I congeive to be the law ap-
plicable to such a state as I shall hold to be proved. :

I shall first dlspose of the evidence gwen by Moheschunder, the
plaintiff's gomastah. 1 am satisfied that he has proved that the first
time Ramcomul Mitter, accompained by the broker Hurrymohun, came
to purchase jute from hun, which was on the 1st Maugh, he declined to
part with it until he had made enquiries into the truth of Ramcomul’s
representation that he was the agent of Grant, Smith & Co. I believe
that Ramcomul did so represent himself, and I believe that Mohes-
chunder did make enquiries. I think his reason for enquiry seems
highly probable. This was his first transaction for his master. with
Ramcomul. He was newly arrivedgn Calcutta and, therefore, before he
would give delivery to a stranger, 1 think it likely that he took mea-
sures to satisfy himself that Ramcomul truly represented his pasition.
1 disbelieve Moheschunder when he says he went on the 2nd Maugh
to the office of Grant, Smith & Co. and there saw Mr. Grant. Mohes-
chunder’s account of the interview is as follows :—*‘1 went to Mr. Steele,;
Mr. Steele said, ‘1 am very busy ; go to Mr. Grant.” T went to Mr. Grant.
Lesaw him the same day as the sahib (then follow his reasons for going
and the witness centinues)—1I told Ms. Grant, ¢ Ramcomul wants to take
jute by giving a receipt in your name.’ Mr. Grant replied.— Do you not
know he is our Bazaar sircar ? Give him the jute, taking the receipt in
our name.’ The sahib said,—* Give the goods, taking the receipt in our
name. You must not be anxious ; you will receive the money.” No-
thing more was said. I returned and delivered the jute the following
day, the 3rd Maugh.”

If this eviﬁnce was true, such a state of facts weuld prove the case
for the plaintiff ; but l:do not believe the witness had the allegéd inter-
view with Mr. Grant. I think he has supplemented this matter to the
true state of faigis he has to depose to on behalf of his master, in order
to make the perfectly secure. It is the finishing touch that, I am
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sorry to say, Native witnesses seldom hesitate {0 give {o their evidence,
My reasons for doubting the truth of this evidence may bé suramec. up
as follows :—Moheschunder’s written statement dose not contain any
allusion to an interview with any member of the firm of Grant, Smith &
Ce. If this direct authority had been gwen by Grant to, Moheschunder to
deal with Ramcomul as his Bazaar sircar, it never would have been
omitted. The .pla.mtlﬂ‘ would not have put his case on an éniplied attho-
rity. Look at these two passages, the first relating to the early purchases
inclading the purchase of the 2nd Maugh through Ramcomul. The words
are, “ The agent of the defendants to effect such purchases, or if he was
riot such agent, as the plaintiff believes is now erroneously insisted upon
by the defendants, he was throughout the transactions herein mentioned
Leld out to the world as their agent to purchase for them in the Bazaar.”
And in anotherparagraphis to be found nearly the same passage relating
to the sale of the jute the subject of thisaction,—“Or if as thedefendgnts
now contend, the said Ramcomul was not agent, it is the fact that he was
held out to the world by the defendants as suck agent, &e.” It is obvious,
# the gomastah had mentioned in his written statement the interview
and the authority given, Grant would have beeg examinedas to the mat-
ter under the Commission, but this revelation is kept for the dayofhear-
ing. The object of a written statement is to get at the truth and to tie
purtiesdown tothe case made, tocheck surprises and prevent a case being
made at the hearing, when the opposite party may be taken at a disad-
vantage. Again although Moheschunder says he told Ranicomul on the
day following lus interview with Mr. Grant, Ramcomul Mitter, although
he corroborates Moheschunderin theallegation that the latter refused to
give delivery until he made en:quiries, says, that on meeting Mohes-
chunder on the followi..z day, he does not remember that Mohes-
chundersaid“he hadseen Grantand thathe had told him to give delivery.
Plaintiff said he made enquirigs about me. Idon’t remember that he
mentioned Grant’s name. Perbapshemay have mentioned Grant’s name.
1 never stated to my attorney,:or when summoned to the Police Court,
 that Moheschunder had mentioned the fact of an interview with Grant,
but Mr. Carapiet applied to me for information.” I may here say as
a parenthesis, that T think the result of this evidence upon the most
important part of the case, warrants me in saying that Moheschunder
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spoke the truth, when he said in the witness-box he had not been
talking over the case which he was to prove with Ramcomul Mitter,
and that they had not come into Court prepared by concert to corro-
borate each other. Hurrymohun the broket; who was presént at the i
terview between Moheschunder and“Ramcomul goes a little far:ther than
the latter, and says that the former stated; I have learnt, and I have
come back + I" have -enquired frora Grant, Smith sakibs, and from
dealers in the bazaars.” Tt farther appears that Meheschunder never
mentisned the ‘subject of the alleged “intérview" to his attorney, Mr.

Carapiet; vntil & fow days before this action came' on, and he took good
care mot to speak of it to any, one’ until Messrs. Grant and Steele
had left this country. And it can searcel§f be credited that Mr. Cara-
piet did not inform ‘Moheschunder ‘of the'‘contents of Mr. Abbott's
letter of the 25th August, 1863, in which Mr. Abbott, speaking of his
chents Grant, Smith & . Co., writes :—* They have desired me to
state in reply that your letter must have been addressed to them

by mistake, as they never had any dealings in jute with your

abovenamed clients, or with any one on their behalf”—I dq,
not forget, either, that ‘ﬂthough the indictment and trial of Ram-
comul Mitter for fraudulently representing himsclf asthe agent of
Crant, Smith & .Co! took place, Moheschunder never came forward with
the evidence he gave in this cause, which would have been all-impor-
tant at the Police Office and on tho trial,

I shall now refer to the rest of Moheschunder’s evidenco that I
consider important. I find from that evidence asa fact that he did
make enquiries in the bazaar and satisfied his own mind that the repre-
sentations made by Ramcomul and Hurrymohun were correct, and that_
he, acting for the plaintiff, supplied thejute, for the balance of the
price of which this action is brought, to Ramcomul, believing that he
was dealing with Grant, Smith & Co. through Ramcomul as their
accredited agent in Calcutta for the purchase. and supply of jute ; and,
that belief was, no doubt, strengthened by acqun ing a knowledge that &
Ramcomul had made extensive purchaqes of juate in the preceding ycars
for Grant, Smlth & Co. in their name and through brokers, from his
pmdacesser, the former gomastah of the plaintiff, as well as from
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numorous,]ute dealers throughout the market, and that,hxs authority
had’ boen recogmsed by the defendants. Ithasalso beemihewn in
evidence that I@amcomul had pmd many lacs of rupees on these con-
tracts ; and ‘at the, da.tt; of, t.he transaction with the. plaintiff through
Mohesbhunder no complamt had been made in the bhzaai.as to pay-
ment. Further, 1 behevq tha.t; the copviction in Moheschunder s mind,
that he was dealmg with the, accredited agent of . Grant, Smith & Co.
for his Jutﬂ t.he sub_)ect of thls a.ctton, was strengthened by the:fact
that he was paid for the jute delivered on,the first contract made on the
Ist Ma.ugh in the na.me ‘of Grant. Smith & Co and that he went on the
day after the dehvery and gqt. the two xecelpt.s produced atthe hearing,
at the office of Grant Sqnth & Co., from . Ramcomul M.ltter .These
receipts state that he was the agent for Grant, Smith & Co.

A great deal has been sald at the trial by Counsel on both sides,
about these receipts,-and this appears to me to be the proper place to
dispose of that matter. -

« First, it is said that the production of these two receipts Liy the
plaintiff, which relate to the' first sale of jute®by his firm through
Moheschunder, is opposed to the following passage in his written
statement :—* The said receipts, on the closing of the several transac-
Vions to which they refer, were destroyed by thie said Ramcomul Mitter
and he cannot, therefore, now produce them.”--I consider this passage to
"be nothing more than a mistake. It does not appear to have been the
habit of Ramcomul to destroy tite receipts, but simply to cross over®
or score them out, when thes Jute was paid for. What object could
Moheschundér have bad in all ing in his statement that they were
always given back to Ramcomiul, who destroyed them ? I sec none;
and if these two now produced are forgeries got up by Ramcomul and
Moheschunder as an essential ﬁnk in the case, why should fhey not
bave been prepared before a.ct,xén ‘brought or statement filed ? I see no
reason to believe that t,hese; two -men have combined ‘to fabricate
xthese two documents, to provs,,;m writing the terms on whlch the
plaintif’s gomastah delivered the first batch of jute, and directly ¥ oppos-
ed to on allegation in the written statement. These two receipts bear
cvery appearance of being genuine, and arc cxactly the’ same as the
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nthar receipts proved in this.cause as given to the plamuﬁt‘, and to other
dealers. Moheschunder has certainly sworn that, swvem the list
annexed to his affidavit, neither he nor the pla.lntlﬁ’ Bas in his
possession or power, any other documents o orpapera, in any wise relatmg
to the subject-matter of this cause. These two 1 receipts do not relate to
the jute the subject of this suit ; but as they are part of the plaintiff's
proof, they shquld have been hsted 1 behevethey esca.ped the plaintiff’s
notice, and ha.ve only lately been found among the papers of past trans-
actions. I really, ‘do not see the great 1mporta.nce of these recelpts, or
that Mohes &n& Ramcomul would have rup the risk of fabricating them
for the purpose of thls suit. 'Abundance’ of other ev:dence has ‘been
given 0 warraut the Court in hofdmg that the plamtlﬁ' believed he
was supplymg the Jute to Grant, Smith & Co. through an agent. They
are only nnportant in corroborating the gomastah when he says he
got ‘the two receipts for the first supply of jute, at the office of Grant,
Smith & Co. from Ramcomul, and in a particular form ; but that fact
would have stood just as well on the record without & proof given to it
by the production of. two pieces of paper. Both-Mohes and Ramcomul
have sworn they were gwen at the office of Grant, Smith & Co. ; and
as Ramcomul had a seat in that office, and is not shewn by the cvi-
dence to be swearing in concert with Moheschunder, 1 consider the two
reccipts produced are genuine and were given at the office as stated.

I now examine the evidence to see what position Ramcomul really
* ocoupied.in the firm of Grant, Smith-& Co, and how that firm dealt
with him from the commencement of his connection with them to the
termination of his services. Imay premise the observations I am about
to make on his evidence with the remark, that it is manifest heis deeply
interested in th® result of this suit, and the others that are pending on
thefiles of this Court. I therefore weigh his testimony with much caution.
Grant has swprntha.t his firm paid Ramcomul for all the jute hie procur-
ed for them. T have already shewn that this same mistake is to be found
in Mr. Steele’s written statement. . Ishall have to say a few words bye
and bye on the allegation so put forward by both partners. 1f Messrs,
Grant B.nd Steele’s version be correct, and the assertion of Ramcomul—
that the firm owe Rs. 68,143-3 for jute supplied through him, including
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his dustoorie of 4 annas—Dbe false, Ramcomul has embezzled themoney
of his employers, assuming that he was agent. If he was not agent.
but was dealt with as principal by the firm, and in such a way as to
give the plaintiff and the other Bazaar dealers no-right to* look “to
Grant,"Smith & Co,, then he (Ramcomul) will be personally liable
to the plaintiff and the others who have brought actions for jute un-
paid for and supplied to him ; so he manifestly has o deep interest
in the result of ‘this action. :

The Court does not gain a scrap of information from thc written
statement of Mr. Steele, or from the evidence of Mr. Grant, as to the
origin of their connection with Ramcomul. Nothing canbemore cautious
than the evidence of Mr. Grant taken under the Commission sent to
Scotland, Tt begins thus :—* I knew a person in Calcutta named
Ramcomul Mitter, and his business consisted in dealing in jute and
screwing jute. Between the monthsof January and June, 1863, I, on
behalf of the defendants, entered intoseveral-verbal contracts with the
said Ramcomul Mitter forthe sale by him to the defendants,” &c., &e.
Mr. Grant’s evidence is wholly silent, as to -the antecedents of Ramco-
mul, and appears to me to be given with that cautiop which is usually
manifested by witnesses steering clear of a delicate subject.

"I drew the attention of Counsel for thedefendants to the remarkable
caution adopted, and Mr. Doyne replied thathe could understand that
the Counscl who cxamined Grang only asked him in reference to his
dealings with Ramcomul in regard to Jute supplied in 1863, because
the plaiutiff’s cause of action was for Jute delivered between April
and May, of that year. But thls explanation does not satisfy me. In
reading that passage, any one would suppose the witness really began
his transactions in1863, with R%mcomul whereas, in point of fact, they
date back to March or April 181, and continued déwn without inter-
ruption to the end of 1862, from which period the defendants contend
that Ramcomul was clearlynot ?hcir agent, and theyingeniously seek to
$tarttheirconnection with him from this date. Thiscaution is the more
remarkable, as the plaintiff’s written ‘statement avers that the defend-
ants before April 1863, but notstating how long before, held out Ram-
comul to the world as their agent, and thatthe plaintiffs had sold Fute to
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the firm through Ramcomul, Now it is all important in deciding this
caso to see not onlyZhow they stood toeachother in 1863, but from the
very commencement of their connection.

Ramcomul contmenced business with Grant, Smith and Co.;.in. March
or April 1861: previous to this he was a writer in an office at Rs. 40 a
month salary. It appears thiat he had a brother inthe employment of
Messrs.© Glladstone and Wyllie, who bought Jute for that firm. Mr.
Grant had formerly béen in that house. Defendant’s firm was making
large purchases of Jute in the bazar, and they employed Ramcomul’s
brother to assist them. This man fell sick, and Ramcomul, on behalf
of his brother, called on Grant, Smith and Co. to close their*accounts.
The firm it seems declined, inasmuch as they had chartered the ship
Robert Mackenzie for Jute. Mr. Grant told Ramcomul to take up his
brother’s business. He did so, and made very extensive purchases in
the bazar. He bought between 25 and 30,000 bales, andhe says that
the firm had chartered more than a dozen shipsin 1861-1862. He
used to attend dzuly at the office of Grant, Smith and Co., tell Mr.
Grant the rates in the bazar, and get orders which were considered to
be in force for one or two days, but not more. He bought as much as
from20 to 25,000 maunds in oneday. Ramcomulbesideshaving a seat
atGrant, Smith and Co.’s Office, hired a room in the new China Bazar
close to the firm,and employedafewservants under him: these he paid
ont of his ‘dustoorie. This brings me to consider the evidence as to
how Rumcomul was remunerated for his services. The arrangement
made at the outset of their connection was, that Ramcomul was to re-
ceive anpas four per screwed bale as dustoorie. This was regularly
paid from March or April 1861, down to the end of 1862, and the ac-
counts which were coutmuouslyrendered byRamcomuldurmg this pe-
riod, detailed all the charges for the Jute including coolie hire, the
Bgssing through the Custom House and the Shipping, and the item of
annas four for dustoorie. These accounts were finally closed on 12th
, but the reason for closing them is disputed. Mr. Grant
his evidence as follows :  in all cases the Jute was pgt
amcomul Mitter, and at his expense” This is wholly
with the cvidenceand the acconutsproduced,and on which

mcmsi%e A
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the defendants from time to time made payment. , If the allegation
contained in Mr. Grant’s evidence is meant to refer to their dealings
with Ramcomul since January 1863,1 can onlysay the evidenceis un-
candid, and calculated tomislead ; or, if meant as a general statement,
it is nat true. - I find also as a fact, that from March or April 1861
down to the end of 1862, all Jute bought for the firm by Ramcomul
was bought in the name of the firm, and all receipts were pa.ssed and
given by him as the professed agent of the firm, the form being, « For
Grant, Smith and Co., Ramcomul Mitter.” . Further, that he bought no
Jute, except that supplied to Grant, Smith.& Co. All his purchases
went to them : no Jute was consigned or shipped in his name during the
whole of his connection with Grant, Smith and Co., save. one or two
consignments effected by that firmin the name of their suca,rRamcomuI
He transacted no business for any other firm, but he extended his pur-
chases for Grant, Smith and Co,, occasionally by obtaining Rice. I fur-
ther find, as a fact, that the bazar dealers were never paid by & mem-
ber of Grant, Smith and Co.’s firm, nor do they appear to have applied
to any partner or clerk for payment. They were always paid by Ram-
comul. He swears he used often to name the Jute dealers to Grant,—
not an improbable circumstances I think,—and he says that Grant used
to write their names in a memorandum book he had by his side. No
such book is produced, and it is said cannot be found if it eyer existed.
I do not think that this matter is very material one way or the other,
except, of course, in testing Ramcomul’s credit. But I find as a fact
that Jute-sellers in the bazar and brokers were apprised by the firm,
that prior to 12th January 1863 Ramcomul Mitter had their express
authority to make contracts fo: Jute on their account and that the
dealers supplied Jute in the belief of that a.uthonty I really cannot
reject the evidence of Buggobanchunder and Nobinchunder Shaw, al-
though I am aware of the interest that Buggobanchunder has in the
success of this, the first of a énes of actlons I think the evidence
given by that witness highly Rrobable, and quite consistent_with the
facts proved in this case, masmquch as it can never be credited that the
defendants dealt with Ramcomul as a pmnclpal at the very outset, he
being a writer on Rs. 40 per month, and suddenly employed to pro-
cure no less than 25 to 30,000 maunds of Jute in one duy; and
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I think it very natural that Mr. Grant, finding business going
on satisfactorily with Ramcomul, should, in answer to an inquiry :—
“ Saheb is this Ramcomul Mitter your broker or not #’—use the
expression put into his mouth by Bhuggobanchunder.—“ He is my
man, give him, Jutc”—although it is sworn that he knew very
little Hindee. The accounts given in to the firm by Ramcomul
duaring these two years have been proved, and I have no hesi-
tation in saying that payments being made on foot of these rendered
accounts, established in conjunction with the other evidence, the fact
that Ramcomul was down to the end of 1862, the Agent of Grant,
Smith & Co., for the purchase of Jute, and from the course of dealing
with regard to the paymentsin the bazar wasenabled, during that
period, to pledge Grant, Smith & Co.’s credit. Ramcomul swore he ren-
dered these accounts at a few months’ interval. That fact was not ad-
mitted by the other side. 1 have no doubt they saw the importance of
these accounts, as Ramcomul charged in detail, as any agent would
have done, all the expences connected with the purchase of all Jute, and
4 annas a screwod bale for his dustoorie, and completely rcfutes the
position that the firm never dealt with him except as principal. These
accounts were called for, but not produced by the defendants: they
were, of course, notin Ramcomul’s posscssion, having been rendered to
the firm. Secondary evidence was given by the production of a copy of
one which had heen filed in the Crown Officc among the papers connect-
ed with the prosecution of Ramcomul,—this is dated in Junc 1862;
the original, it is'stated, was obtained*and scnt home on behalf of Grant,
Smith & Co.,, under a commission. At the close of the defendant’s
case, they were again pressed for the production of these accounts
sworn to have been received wnd acted on, and at last some were reluc-
tantly produced, fully corroborating Ramcomu?’s evidence, and shewing
that he did, from time to tirzne, render such accounts, and was paid on
foot of them. Besides giving receipts in "the name of the firm all
through his connection with Grant, Smith & Co. to the Bazar dealers
he signed Custom House Dockets for the firm, for the Juto purchased:
by him#® In other words he took all the active part in the purchasing,
the screwing, pa,ssmg t,hroucrh the Custom House, and the shipping
of the Jute, {8t an agent would have taken, and very diffcrent to the
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part that would have been acted by the mere vendor of the article, and
he was paid forall these duties 4 annas per screwed bale, and not for
the article itself. I say, therefore, it is clear that he was held out in
the most public and notorious way in the market, as the avowed and
accredited.agent of Grant, Smith and Co., in their Jute transactions.

T now approa.ch the pemod when it is said a change took place in his
position with the firm, although the a.lteranon in the mode of doing
business is disputed by Ramcomul, and of course by the plaintiffs. If a
change in reality took place, it may be accounted for by the return in
December 1862 of Grant from England, when he took over the manage-
ment of the Jute purchases and exports from his partner Brown, and it
may be, that he was not satisfied with the arrangement made with
Ramcomul, and that he was desirous of ending his position as a sircar
effecting purchases for the firm. Ramcomul swears there was no change,
and the closing of the accounts at the end of 1862 is urged by the Ad-
vocate-General as the natural result of the elosing of transactions with
Brown, and the commencement of dealings with Mr. Grant. However,
it is clear from the evidence. that Ramcomul carricd on precisely the
same system with regard tohis purchases in 1868 in the bazar, as he
did prior to that date. He gave receipts in Grant, Smith and Co’s
wame. He held himself out publicly and apparently openly, as their
recognised agent, and he pledged their credit. He took from the bazar
dealers their Jute, and that article he supphed to Grant, Smith & Co.
He liad no separate dealings of his own : all Was done for and in the
name of the firm; the only cha.hge apparent in his course of Dbusiness
with regard to the firm, consisted in his not having rendered the same
or any account from 12th January 1863 to the date of his dismissal.
The defendants contend that ftom January 1868, t6 his dismissal in
the June following, he was not their agent but that they dealt with him
as principal. (Vide Grant’s eyidence before alluded to.) Ramcomul
when examined on the first day; of hearing said that he rendered no ac-
counts from 12th January 1863 to the date of his dismissal. He endea-
voured to retreat from the statement on the last day the case was at
hearing, and at the close of the defendants’ case when he was recalled,
and when pressed he stated to the Court that, as regards English
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consignments, he mncver rendered any accounts, but was paid
by the firm from time to time a lump sum in cash on account
generally of jute purchased for the firm, but with regard to the
shipments to Colombo, he then swore, a different practice pre-
vailed, and thay for these shipments he did render accounts in the
same form as those used prior to 12th January 1863. If t,he same ac-
counts were rendered, and the firm ' psid on them as before, these facts
would be strongly cm‘roboramve of Ramcomul’s evidence that there was
no change in the course of busmess, and tha,t he continued to be, what
he was before, viz,, their agent for the purchase of jute. My faith in the
value of Ramcomul’s evidence on this matter is shaken by his inconsis-
tent statements,”and yet, the effect of his quahﬁed testimony as regards
the shipments to Colombo receives some support from the courscadopted
by the defendants in w1t.hhold1ng the old accounts. Mr. Grant has
sworn he dealt with Ramcomul from January 1863 as .a principal. In
this matter there is a direct conflict of testimony. Mr. Douglas, a
young member of the firm, has been exa.mmed in this trial for the
defendants ; he said that the accounts with Rameomul and Kessubloll,

another, and the now pxjesent jute purchaser of the firm, were kept
alike. Ifthis be 5o, it is clear that Ramcomul was still looked on by the
firm in 1863 as their agent ; for Mr. Grant, in his evidence, states that
Kessubloll between January and June 1863, purchased for the firtn
-some 4,000 bales. He is termed “ an assistant,sometimes called Banian.”
“ Grant,” says Kessubloll Day, was the only person who was authorized
to buy in the defendants’ name, or to pledge their credit in the market;

all the purchases made by Kessubloll were made in the name of the
defendants. The jute was taken delivery of by sircars in the employ-
ment of the defendants, and who were all known by the bazar decalers
to be in their employment. However, I do not think Mr. Douglas’
evidence is entitled to much weight. I think he knew little, if any-
thing, about Ramcomul’s position, and I am not going to decide this
case on his testimony. * It is proved that when it was ascertained early
in 1863, in January, February, or March, (the exact time is not known),
Ramcothul was passing jute through the Custom House for Grant,
Smith and Co., and intheir name, andnot through their shipping
clerk’s hand, J#was reproved by Grant, and told to desist from that
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practice. On the whole of the evidence on this question as to Ramcomul
Mitter's position with Grant, Smith and Co., from January 1862 to date
of dismissal, I think it highly probable that Grant intended to change
Ramcomul’s position, and to get him to supply jute at a fixed rate per
screwed bale, and that the ob_]eet ‘of this glteration was to put a stop
to his purchasing in their name in the bazar but ‘it is wholly un-
necessary for me to decide whether such an arrangement was definitely
come to, and clearly ‘understood by those partles or whether, in point
of fact, no such arrangement was ag'reed upon, and Grant allowed the
old system to be contmued under ‘which Ratcomul would have
had a direct authority ° a8 agent to pledge their 'credit in the bazar,
inasmuch’as I have comé to thé conelusion ori the ‘evidence that they
had, from the commencement of his service, 56 dealt with him as to
enable him to pledge their credit in"the market, not only in 1861 and
1862, but down to the date of his dxsmlssal from thelr service. Grant
at the conclusion'of his evidence’ puts “fn’ this passage “ Ramcomul
Mitter was never i the defendants’ employment as their servant, orin
their pay.” Without special pleadmg on the ‘term “ gervant,” or “ in
their pay,” Thold he was nothing y morc or less then a paid agent, or
biazar sircar, down to December 1862. T have but kittle to do with
the state of the accounts betwéen Ramcomul ‘and Grant, Smith and
Co. According to the evidence to be found in their own books, 1,028
Rs. is due to him for jute actually délivered. They made no payment
after 30th May, but he swears he supplied jute to ‘the value of Rs.
,598-2-9 on the 4th and 5th June 1863. :

I consider I have no right xfg thls_ suit to give any opinion as to
whether Ramcomul has hone@tly paid all sums received by him for
jute to the bazar dealers orfnot. ,That matter must remain to be
cleared up hetween the defenc!ants and Ramcomul. The simple pro-
duction of the books of the , showing a sum paid to him equal
to the value of what they say he represented was the Jute supplied,
would be no proof by itself ;—the accounts would have to be gone into
tully on both sides. Ramcomul alleges that he supplied Jute both be-
fore and after the 30th May, the last day on which he received any
payment, and that the value and his dustooric amounts to Rs. 68,143-3,
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which should have been paid to hiwn, and out of which he would have
satisfied the bazar dealers. I may also say that I have nothing tv do
with the allegations put forward on each side as to the cause of Kam-
comul’s dismissal in June 1863. Ramcomul states in effect that it was
owing to the bazar dealery becoming clamorous for payment, and
the firm not being in a posmon to immediately sa’usfy their demands,

and as he failed to keep them from pressing for payment, he was
dismissed. 'On the other hand, Mr. Grant assigns no reason in
his evidence for Ramcomul’s ‘dismissal, nor does Mr. Steele in
his written statement ; but in the cross-examination of Ramcomul
and through their Counsel, the firm allen'es that it was owing to
the discovery that he was using their name, and pledgmg their credit
in the bazar. I really do not know how this may be, nor do T offer any
opinion on the matter. If Ramcomul shall sue the firm, or the firm,
Ramcomul, all these matters may be thoroughly mveltlgated anddecided.

If his evidence on this subJect be false; of course “it effects his general
credit as a witness, but it will be seen that T do not attach great weight
to his testim&iny; T receive it with much caution, and I shall decide
this casc on the proof that exists on the record from other evidence in
addition to hw, and on the whole course of dealing by the firm with
Ramcomul, as proved by documentary evidence, the testimony of other
witnesses, and the undisputed facts of the case. '

Assuming that Ramcomul’s position with regard to Grant, Smith
and Co. was charged in Jaunary 1863, and I give no opinion on that
disputed point, and that they dealt and meant to deal with Ramcomul
as a principal, and not as an agent from January 1863, will that circum-
stance protect them in this action on the facts proved ? I hold it will
not. It is a question, taking it on the defendants’ own showing, which
of two innocent partiesis to suffer, the bazar dealer or the firm. The
dealer may lose his remedy if he cannot look to the firm: the firm may
possibly have to pay twice over if they have already paid Ramcomul ;
but if they have put it in the power of-‘Ramcomul to pledge their credit,
of the two sufferers, I consider the firm must bear the consequences, as
they had it in their power to have ayerted the whole mischief, assuming,
it in fact to gxist. by dismissing Ramcomul in December 1862. Merely
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changing Ramcomul’s position in their own office will not, in itsclf, alter
his position or character in the market. The firm had waring enough.
They knew of his dealings before December 1862; indeed, I hold those
dealings to have had their sanction. But they knew, as proved by Mr.
Baddily, of his signing for the firm in passing the jute as formerly
through the Custom House, after Dec. 1862, and before the contracts
were made the subject of this action ; and yet, although they say they
reproved him for this act, they did not dismiss him or notify publicly to
the dealersin the bazar that he was not their agent, and had no power
to buy jute in the name of the firm. Surely they might have found a
respectable substitute, or trusted all their purchases to Kessubloll If
Ramcomal had dealtinJute on his own account, then 1 should have held
that the plaintiffs were bound to have made the strictest enquiries in
which character he made the contracts, for he would have been known in
the bazar in two different positions. But he had only been known as the
accredited agent of the*firm, and the world knew of no change, for he
continued to maka his contracts in precisely the same form, signing
for “ Grant, Smith and Co., Ramcomul Mitfer,” and paying in the same
way as when he was undoubtedly their agent. It was argued for the
defendants that they could not be bound by the contracts of Ramcomul,
as it was never their intention that he should contract for them ;—but,
1 think, that if a firm puts a person in ‘the position to make contracts
for them, and both principal and agent conduct themselves in a long
and notorious course of dealings in the open market, so as to leave but
one solid and rational impressior on the mind of the public, viz, the
relationship of principal and agent, then, I think, that position cannot
be privately altered as regards'the world. Nor can any private arrange-
ment or intention of the principal operate in any way to defeat the
rights of a vendor, innocent of that arrangement or intention, or pre-
clude him from looking to the%supposed principal,

?

I think the design of the a%ent to commit a fraud,and deliver the
goods destined for the firm, ought not to defeat the rights of the seller
if such design was completed.

I have frequently said that the doctrine of the common iaw of Eng-

Iand, in questions of this kind, as well as many others, cannot be admi-
D .
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nistéred with too much caution, and that cases so often quoted from
English law books must be carcfully weighed and tested with
regard to the custom of this market, and the habits of the people.
Mr. Doyne has pushed his argument to almost the length of saying, that
there can be nq agency in the dealings of a European firm, and a
Native supplier in the bazar ; that owing to the peculiar position of
Europeans with Natives, a go-between is necessary to aid in obtain-
ing those supplies from the market which the firm may require, and
that the bazar dealers knowing this, never look to the firm, but in
reality contract with the man who is employed to effect the purchase;
and the position of KEuropeans perhaps unacquainted with the
language, and having to trade with a rnce whose habits, cugtoms, and
ideas, are so opposite to our own, renders it necessary for them to
employ an interinediary who is not an agent, or they would be
defrauded in their bargains and contracts. I admit that there ‘is
much force in this argument, for there is no (_l'pubt that the habits
and practices pursued in trade in this market, (differ widely from
that followed at home. But every case of the character of the
one under consideration, must depend, having due regand to the
custom pursued in trade in Calcutta, on its own state of facts.
Mr. Doyne argued that there wasno distinction between the position of
Ramcomul to the firm, and the position of a kansamah to a privaic
gentleman ; that a Zansamah was no agent,and had no power to bind his
master in the bazar for bazar supplies, and that the course of dealing
between the three parties, master, kansamah, and supplier, precluded
-any such rclationship. As a rule, 1 coincide in this view, and I should
not hold that a Aunsameh held the same position in & European
family here, with regard to orders given by him in the market for his
employer’s house, as an English Gentleman’s Steward or Butler at
home, but I should bave no hesitation in saying that a kansamuh may
s0 deal in the bazar, and that a master may, by a continuous course of
conduct, so act with regard to those dealings as in law to vest an im-
plied authority in that man to pledge his master’s credit and make the
master liable, and that no inflexible rule can be laid down on this
subject. 4 very strong case has been cited, that of Palbyram und
Boi,ﬁonali‘@ﬂc vs. Putevson and another, 2 Boulnois 20&;&9«&1&! in the
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late Supreme Court, where Sir B. Pcacock gave judgment for the
full Bench ruling, that when produce is purchased, by a Banian on the
general account of a European firm, credit is understood to be given
to him, unless there is an express contract by or on behalf of the
Europoan‘firm to be responsible for the price. It would be difticult
to furnish a case more clearly defining the true relationship between
& Banian and a Earopean firm than the case cited. The tacts proved
in that case were as follows, The plaintiff having saltpetre to sell gave
authority to his broker to dispose of it ; the broker took sample to
the defendants’ Banian, Juggessur Sen, at their place of business ;
Juggessur took with him the sample into the presence of Mr. Pater-
son, the tlcfendants’ Manager; Juggessur, however, conducted the
trausaction with the Broker, and contracted for the saltpetre, and
delivery was given by the plaintifiyy gomastah to Juggessur,
who guve a receipt for it on account of the firm. The saltpetre
when about to be whipped by order of Juggessurt (who abscond-
ced a few days after the sale) was taken by Paterson & Co. The ac-
counts between the firm and their Banian being largely to their
credit, they refused to pay again fuor the saltpetre, having already
credited J uggu‘ssur for it, and hence the action. The Court held on
the gencral custom that credit was in point of fact ouly given to the
Danian, and that the showing of the sample at the oftice of Paterson
and Co. was quite consistent with the case that the contract was made
with refercuce to the custom.  That the principal was not responsible
in the absence of a specifre contiicly and that the receipt did not alter
thé case. That decision is no doubt sound law having regard to the
position a Baniun occupies :—The custom of trade has established his
relationship ; and undoubtedly, in the absence of a specific contract,
a Buropean firm in Calcutta would not be bound by the contract of
their Banian.  But in the casé now before the Court, there is no re-
gular Banian : neither Rzulicomul nor Kessubloll occupied that
position. Mr., Grant's evidenee shows that the dealings of his firm
in the bazar as to Jute purchases were not conducted on the
principle of the ordinary dealing of a Furopean firmn making pur-
chases through their recognized Banian. We have only to look
to Mr. Grant’s evidence to sce the position the firm stood iu with
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rogard to the purchase of Jute. He says “It is a common thing
for mercantile houses in Caleutta to have an assistant i the pm:
chase of such goods as théy require, and to whom a salary is given
in addition to the dustoorié, or rather a share thereof ‘is paid*for his
services. The defendants had between January and June 1863 such
an assistant sometimes named a Banian who is named Kessubloll Day.
The latter person was during the months aforesaid employed by me to
purchase jute for the defendants, and he did purchase for the defen-
dants different quantities from time to time amounting in all to J think
about 4,000 bales. Kessubloll Day was the only ‘person who was autho-
rized to buy in the defendants’ name, or to pledge their creditin the
market, All the purchases made by Kessubloll Day were made in the
name of the defendants. No doubt Mr. Grant draws a distinction between
the position of Ramcomul and Kessubloll, and points to a different mode
of transacting business with the former; but I cannot hold that either
on the facts proved in this case, or on the custom prevailing in Calcutta,
the defendants can escape liability on the mere statement of Mr.
Grant, that these two individuals occupied towards him a different posi-
tion. The public are to be looked to as well, and their position is not to
be lost sight of. Mr. Doyne has also argued that supposing the plaintiffs
made the enquiries, theydid it only to satisfy themselves that Ramecomul
was buying for a substantial European firm, and he again relicd
on the authority of the case from 2, Boulnois, already referred to; but I
cannot find in the evidence that such was the sole object of the plaintiffs
inquiry : it was to satisfy themselves that they would be justified in sell-
ing to Grant, Smith and Co., through Ramcomul Mitter, and on the cre-
dit of the firm.  This Court is continually upholding and giving effect
to contracts made in the bazar betwéen principals through the medium
of agents, and I think that the facts proved in this- case justified the-
plaintiffs in concluding that Ramcomul had a general authority to buy
Jjute on the defendants’ credit. The general law on this subject may be
put thus:—the extent of the agent’s authority is, as between his prinei-
pal and third parties, to be measured by the extent of his usual employ-
ment ; for he who accredits another by employing him, must abide hy
the effect of that credit, and will be bound by contracts made with

Ly

inpoceqwii'd persons in the seeming course of the emplovment, and on
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the faith of that credit, whether the employer intended to authorize .
them qf not, since when one of two innocent persons must suffer by the -
fraud of a third, he who enabled that third person to commit the fraud
should be the sufferer. This principle is applied to sales (see Trueman
va. Loder 11 A and E 591) and to every species of mercantile transaction
all the world over, and whether the agent have or have not been dis-
inissed from the employer’s service, provided that the third party had
no reason to be aware of the determination of his cmployment. See
for an authority supporting this position. Swmmers vs. Saloman 26 L.
J. Q B. 301 and the cases on this subject discussed in Smith’s Mercan-
tile Law (6 Ed. pp. 131to 135). Ithink this doctrineis applicable to this
case, although the principals are a European firm carrying on trade in
Calcutta, and a Native bazar dealer, and the intermediary is a sircar
or man employed to do commissions, a position undoubtedly long
held by Ramcomul. I think Grant, Smith and Co., could have clearly
held all bazar dealers to their contracts, made through Ramcomul
down tothe end of 1862, and that the firm. were equally bound by them ;
and this clearly establishes and sets on foot the relationship of principal
and agent in the bazar. Lastly with regard to the point made for the
defendants that the plaintiffs so dealt with Ramcomul, by receiving
payment from him, and so forth, as to disentitle them now to look to
the defendants for payment, I can only say, I see nothing in their
conduct to prevent their suing the defendants. I believe they acted
all through optimd. fide, and only trusted Ramcomul as the agent of
the defendants: ,

There must, therefore, be a.\_‘_decree for the plaintiff for the sum of
Rs. 2,108-12-9, the balance ;due on the contract value of the jute
supplied., Theré is a claim f% interest in the plaint ; but the Court
has not been asked at the ba.t to award any, and under the circum-
stances of this case, I thinR, gubstantial justice will be done'in only
decreeing interest at the Coutt rate, viz, 6 per cent. on the amount
adjudged from date of decree; and costs to be taxod and recovered by
the plaintiff on scale No. 2,

Decree accordingly.
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JoBN COCHRANE, Officiul Assignee and the Assignee of the estate
" and effects of E. D. LATAPIE, an Insolvent vs. M. S. OWEN.

" o an action brought, prosecuted, or defended by the Official As-
signee, it cannot be objected that such action was brought, p'rosecutcd
or defended without leave fivst obtuined from the Court.* Should,
however, the Official Assignee bring, prosecute, or defend any such
action without leave first obtained from the Court, he will do so
at his own risk in vegard to the matter of costs.

This was an applicotion made by the Official Assignee for leave
to prosccute the above suit alrcady commenced in the Court of Small
Causcs. .

Levinge, J—This is an application for leave to prosecute
a suit alrcady commenced. I am not aware that I have 7 “llg; (;%f’
any authority to give the permission asked, or to make an
order nunc pro tunc. This is an application rgade after a step has
been taken ; and by granting this motion T should be altering the
position of the parties. If there is anything in the objection, that the
suit ought not to have been brought without leave, it is now too late
1o ask for leave, and if the action was defective on that account, the
(ourt should have dismissed the suit. I am, however, clearly of
opinion, that, as between the assignee and the defendant, it was not
_ requisite to  have obtained an order of the Insolvent Court before the
suil was instituted in the Small Cause Court.

The Indi;n .Act (11 Vie, ¢ xxi,, 5. 29) enacts, “ that 7¢ shall be luw-
ful for the Assignee or Assignees,” with leave of the Court first ob-
tained, to commence, prosccute, or defund any suits or actions at
law or in equity, which the insolvent might have tommepced, and
prosccuted, or defended, and to defray the costs to which he may be
put in respect of such suits or actlons out of the procceds of the
estate and cffects of the insolvent.”

#he English Act (12 and 13 Vie. c. cvi. s. 153), which is far stronger
in its language than the Indian Act, enacts “ that the Assignees, with
the leave of the Court first obtained, upon application to such Court,
Dut not otherwise, wnay commence, prosceute, or defend any action at
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-law, or suit in equity which the bankrupt might have commenced,
prosccuted, or defended, and in such casc the costs to which they may
be put in respect of such suit or action shall be allowed out of the
proceeds of the estate and effects of the bankrupt.”

The-words in the English Act, “ that the Assignees, with the leave
of the Court first obtained, but not otherwise,” would, at first sight
seem to support the view that the Assignees of a bankrupt, under
the English Act, have no right to sue, unless they shall have obtained
the leave of the Court of Bankruptey. It was, however, held in the
case of Lee and others, Assignees of Huwke vs. Langster and an-
other, 3 Jur. N. 8. C. P. 444, that the statute intended to make the
requisite® leave a matter only between the Assignees, the creditors,
and the Court of Bankruptey, and not one between the Assignee and
the defendant. In that case Mr. Justice Williams delivered judgment
for the full Court, stating “ that they were satisfied that the statute
intended to make the obtaiuing of the requisite leave a matter only
between the Assignees and the Court of Bankruptcey, and not at all
between the Assignees and the other party to the suit,”

The construction put upon the English Act must apply with cven
greater force to the Indian Act, for the language of the latter Actis
not as restrictive as that used in the former. It appears to me that
the object of the Act was not to put adebtor, when sued by the
Assigneoe of an insolvent creditor in a better position than he would
have been, had not the creditor become insolvent, but to protect the
Assignee, as between himself and the creditors of the insolvent.
If the Assignee obtained the sanction of the Court, then undoubtedly
the Court would authorise the payments of costs to be made out of
the funds of the insolvent. But if without that sanction he insti-
tuted an unfounded action, or ran the risk of success and failed,
the Court would require a str&ng case to be made out, before it would
indemnify the Assignee, and order a distributiog of the property of
the creditors to pay the Assignee’s costs. The. defendant can look
to the Assignee for his cdsts, and if he be successful, he may have
his remedy against the Assignee. It appears to me clear that the
only persons who can take advantage of the Assignee’s neglecet to ob-
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tain the order of the Court are the creditors, should occasion ever
~vequire their so doing. I, therefore, refuse this application.
Application refused.

< - N -
IN THE MATTER OF SREEMUTTY BEENODEENY DOSSEE, AN INFANT.

The Cour will not issue a Commission for the examination of an
Infant of tender years.

In this case a Writ of Habeas Corpushad been served September 26,
upon one Tareeneechurn Bose, calling upon him to pro- 1864.
duce the body of S. M. Beenodeeny Dossee, an Infant aged 11 years,
the widow of his deceased brother. The Infant did not appear.

Eglinton, on behalf of the father, at whose instance the Writ had
been issued contended, that the presence of the Infant was absolutely
necessary. She would, of course, be allowed to remain in her Palki, but
it was essential that she should be examined, and that her examina-
tion should take place in Court.

Evans, contra, maintained that there was ro necessity to have the
Infant examined in Court. In the case of Thakoormony Dossee, Hyde'’s
Reports for 1863, the examination had been conducted by Commission,
and there was no reason why the Court should deviate from the prece-
dent established in that case.

Macpherson, J. said, that in this case the Infant was a child of
11 years of age, and it would be a mere farce to examine a person of that
| under a commission. The circumstance of infancy distinguished

the present case from others in which Commissions had issued. Ques-
tions might, no doubt, arise as to the legal guardianship of the Infant,
but the Writ had been granted, and the case could not be properly dis-

posed of without the presence of the Infant. The child must be
produced.

Ovdered accordingly.
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Ross JOTNSON vs. SECRETARY OF STATE.
Principal and Agent—LExtent of authority.
Newmarch, with Woodroffe and Evans for Plaintiff.
The Advocate-General with Grakham for Defendant.

The plaintiff’s case a8 set forth in his bill of complaint Sepi. 21,
may beshortlystatedas follows —In may 1856, the plainttff, 1864
in consequenue of an advertisement inserted in the newspapers by the
Governmuent Superintendent of the Dhoom Forests, attended anauction
sale of the right of cutting certain trees in the Kotrie Dhoom Forest,
and purchased at the price of Rs. 3 each, 7,320 trces then offered for
sale. Sub%equently the Superintendent, Capain Reid, gave him (in ac-
cordance with a previous arrangement) a letter to the effect that the
Government would afford the plaintiff and his timber complete protec-
tion, and would make proper forest roads. In November 1856, the
trees were made over to plaintiff, who began cntting them and convert-
ing theminto railway sleepers. When he had made about'70,000sleepers,
the Superintendent of Forests proposed to plaintiff that he should sup-
ply Government with 50,000 sleepers at Rs. 3 each, deliverable at a
place called Myapore, and thatin consideration of this price being below
the market rates, the Government should allow plaintiff to cut, free of
charge, such a number of ¢rooked trees as should produce other 50,000
sleepers in lieu of those to be supplicd to Government.

The plaintiff consented to terms proposed, and signed an agree-
ment, undertaking to deliver the 50,000 slcepers, at Rs. 3 per sleeper;
Rs. 2-8 to be paid in advance, and theremaining eight annas tobe paid
on delivery of the full number of slcopers. The plaintiff stated in Kis
billthatalthoughthe agrcement wassilent as tothe crooked trees, it was
entered intoinconsequenceof the previous permission which he had re-
ceived tocut the crooked trecs. The Superintendent of Forests pointed
out the crooked trees to be cut,and the plaintiff proceeded to cut them
up into sleepers, and was employed in so doing and in delivering the
50,000 sleepers to Government when the Mutinics broke out, and the
plaintiff’s camp was attacked and burnt,and all forest operations put an
end to, At that time the plaintiff had actually delivered a good many
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sleepers; others were on their way to Myapore, the place of delivery;
and more were lying on the forest roads, ready to be carricd away.

In June 1858, the plaintiff was recommended by his medical advisers
to procecd to Europe ; and thereupon the plaintiff appointed the defen-
dant Scott to act for him, and to complete his contract to déliver the
50,000 slecpers as soon as the forests should be cleared of rebels. Scott
was approved of by the Superintendent of Forests, and agreements in
writing were interchanged; Scott undertaking, on plaintiff’s behalf, to
complete the contract for the 30,000 slecpers, and pledging all John-
son’s timber inthe forestsas security; and the Superintendent agreeing
to allow Scott to carry out the contract. The plaintiff thep went to
Europe. In October 1838, Scott was settingout for the forest, when Le
receivedaletter from Mr. Fiin,thenrecently appointed Superintendent
in the room of Captain Reid. A correspondence ensued, in which
Scott’s authority to act for Johnson was questioned, and some new con-
ditionsweresought to be imposed upon him, which herefused toaccept.
The result wasthat Scott was prevented from entering theforest ordoing
anything towards the completion of the contract. The prayer of the
bill was for adeclarationof the rights of the plaintiff, and for an account
of the7,320 trees purchased at the anction sale, and also of the crooked
trees which Captain Reid gave the plaintilf permission to cut; the ac-
count beingtaken on the footing that the defendant wasbound to afford
complete protection to the plaintiff's timber, and tomakeroads, and that
the plaintiff was not bound by any Forest Rules. The bill also prayed
for a decree thatthe defendantshould pay the plaintiff what should be
found due on taking such account, and also all damages sustained by
the plaintiff by reason of the exclusion of Scott from the forests.

The answer of the Sceretary of State admitted the plaintifi’s case in
the main, save that the defendant wholly repudiated to be bound by
Captain Reid’s acts, in respect of the alleged contract as to crooked
trees, and in respectof the alleged guarantee to protect the plaintiff's
timber, and make roads. The answer stated that the plaintiff was
envitled only to the 7,320 trces purchased by hin, and that they were
purchased by him subject to certain Forest Rules.

Macpherson, J—The bill in this suit is long and rambling, and
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containg much wholly irrelevant matter, introduced merely to
give the transactions betwecn the parties an appearance of
complication, so as to justify recoumse bLeing had to a suit in
Equity, instead of to an action at Common Law. The bill, when
stripped of its superfluitics, really shows no cause eof action what-
cver against the Government, except such as arises from the ex-
clusion of Scott from the forest ; and the suit is, on the face of it, only
a suit to recover damages from the defendant for his breach of contract
in preventing the plaintiff from re-entering the forest by his agent Scott.
Tt is a simple question of damages :—1Is the plaintiff cutitled to recover
any, and, if any, what damages from the defendant by reason of the
alleged Vreach of oontract 1 am wholly ata loss tosee why that ques-
tion could not have been dealt with in the ordinary way, by an action
at Law, just as well as by a suit in Equity. Kvery claim which the
plaintiff had against the defendant could have been casily included and
disposed of in one action. There may be, and probably is, some
difficulty at this timc in getting evidence now as to what passed
some ycars ago, with reference to this timber. But there are no long
or complicated accounts hetween the parties. A plaintiff cannot enti-
tle himself to sue in Jquity instead of at Law by merecly alleging that
there are intricate accounts, when there are none : nor does he streng-
then his case by swelling his own side of the account with the charges
which patently Lave not a shadow of legal foundation, but are purcly
fanciful and absurd, such as the ifem set forth in para. 40 of the bill :—
“To loss of profits to Mr. Johnson by the acts of Government in stop-
ping his works for three years, as Rs. 50,000 per annum=Rs. 7,50,000.”
Muckintosh vs. The Great Western Railway Company, 3 Smale and
Giffard 146, and other well known cascs have been quoted by the
Counsel for the plaintiff. But they really are wholly inapplicable to the
present question. In those cases there were admittedly accounts be-
tween the partics of the most complicated description, and such as
could not possibly have been satisfactorily settled in an action at Com-
mon Law. But in this case there were not any long or complicated
accounts, and the question to be tried is a simple one of damages. In
my opinion, the plaintiff’s remedy was at Common Law, and not in
Equity, and this suit therefore, ought to be dismissed, e "

B TN
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As however, under the procedure of the Court, introduced since
this suit was instituted, the distinction between Law and Equity may
be said to have disappeared, except as regards suits under the old pro-
cedure, the dismissal of the bill, simply because the plaintiff has
sought relief in Kquity instead of at Common Law, may perhaps,
now appear to be rather a harsh and technical measure. I shall, there-
fore, not stop here, but shall proceed to consider how the case stands
on the merits,

There is no dispute between the parties as to the fact of the plaintiff
having, at a sale by public auction, become the purchaser of 7,320
trees, and of having subsequently contracted to supply the Govern-
ment with 50,000 sleepers at Rs. 3 each, deliverable at Myapore. But
the parties are at issue as to whether any undertaking to protect the
plaintiff’s timber, or to make roads, ever was given by Captain Reid ;
or, if given, is binding on the defendant : and they are also at issue as
to whether the plaintiff purchased the 7,320 trees, subject to certain
“Forest Rules” then in force. Finally, the parties are at issue as to
the alleged permission to cut croocked trees : the defendant contending
that if any such permission was given by Captain Reid, it was wholly
unauthorised and unwarrantable, and that as Captain Reid’s acts in
this respect were repudiated by Government as soon as they became
known, they are in no way binding on the defendant.

On the issue as to whether the original purchase of the 7,320 trees
was made subject to the Forest Rules, I find in favour of the plaintiff.
It is proved that, at the time of the sale, certain Forest Rules were in
force. It is also proved that Captain Reid who sold the trees, was the
Superintendent of Forests, but that he held his office in immediate
subordination to Colonel Baird Smith, the Superintendent of Canals,
and that he sold under a special notification of Goxernment of January
81st, 1855. The plaintiff, however, deposes that at the time he pur-
¢hased the trees he was told nothing and knew nothing of any Forest
Rules, or of the nature or extent of Captain Reid’s powers, butthatatthe
sale he signed a paper agreeing unconditionally to abide by the orders
of the Superintendent of Forests. What the plaintiff says as to the
documeht He signed, is supported by Captain Reid; and thereis no ev-
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dence to show that Mr. Johnson knew of any Forest Rules, or contract-
ed with reference to them. On the issue as to the guarantee to protect
the plaintiff and his timber, and to make roads, my finding is in favour
of the defendant. Mr. Johnson’s story is that a few days subsequent
to the purchase, Captain Reid, as Superintendent of Forests, at his re-
quest gave him in writing an unconditional guarantee to make and
keep up roads,“ and efficiently to protect your timber lying in the sajd
forests from all destruction or robbery.” Captain Reid does not recollect
having ever written any such letter ; but he admits having had a con-
versation on the subject of roads, and having told the plaintiff he would
be assisted in the matter of the making and keeping up of the main
roads through the forest: and he says that as a matter of fact it had
been announced by Government that such assistance would be afforded.
As regards the protection of the timber, Captain Reid says that he
had a protective establishment, or Forest Police, for the protection of
the forest generally, and to prevent breaches the Forest Rules; but
he denies having ever given any guarantee of protection beyond hav-
ing said that the timber would be safe, if the plaintiff took due precau-
tions to protect it from the fires which frequently occurred in the
forest. He further states that if he did engage to protect the timber
from all destruction and robbery, he had no authority so to do. The
letter which he says Captain Reid gave to him is not produced. It is
stated to have been burnt or destroyed during the Mutinies. And
here I may remark that ome_ of the peculiar features in this
case is, that although much correspondence is alleged to have
taken place at the time the transactions out of which this
suit arises were occurring, comparatively few of the letters
which passed are now forthcoming. Mr. Johnson deposes
that so far as they are letters which ought now to be in his posses-
sion, they were all destroyed during the Mutinies, when his
camp was plundered and burnt by the sepoys. If may be that
they were so destroyed but, nevertheless, it cannot be otherwise than
highly perplexing for the Court to have before it only the recollection
of witnesses as to the existence or non-existence of a series of docu-
ments, and as to their contents. To return, however, to the question
of the guarantee, I cannot say that as the case stands I thank it is
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established that any such absolute gaurantee as is set up was ever
given : and I believe that nothing further passed than is spoken to
by Captain Reid. It is highly improbable that the Government
should, at any time, have meant to guarantee the absolute safety of all
timber in the fdrest. And it is difficult to understand why Captain
Reid should have given the plaintiff such a guarantee. Even if the
guarantec had been given in the terms set forth by the plaintiff, it
would not have covered the extraordinary and unforseen losses caused
by the acts of the mutineers and rebels in 1837, and 1833. But in
fact there mnever was any special guarantee, or anything beyond the
statement that the Government would keep a Forest Police for the
general protection of the forest, and of the persons employed therein.

The case, as to the undertaking to make and repair roads, is exactly
in the same position. There, no doubt, was a general promise that
the Government would make and keep up the main roads in the
forest, but nothing more.

Supposing that Captain Reid had guaranteed the plaintiff’s timber
from protection “against all destruction and robbery,” the guarantec
is one of so very extraordinary a kind, that the defendant would not
be bound by it, unless he had authorised Captain Reid to gave it.
Such a guarantee is quite beyound the general authority of any agent,
and Captain Reid, it is proved, had no special authority to give it.

I now come to the most important question in the whole case—that,
namely, as to the permissiou given Yy Captain Reid to the plaintiff to
cut as many crooked trees as might be necessary to enable him to
make for himself 50,000 slecpers to replace those supplicd to Govern-
ment.

Captain Reid says the arrangement as to the crooked trees was part
and parcel of the contract for the delivery of the 50,000 sleepers :
and the plaintiff says that, in consideration of his supplying Gov-
ernment with 50,000 sleepers at Rs. 3 per sleeper, he was to be al-
lowed to cut for himself, free of charge, 50,000 sleepers from crooked
trees.

The plaintifi's evidence is, that Captain Reid wrote to him a letter
in which he offered to allow the plaintifi to cut the crooked trees in
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consideration of his supplying 50,000 sleepers at Rs. 3 each. This

. letter is not forthcoming, being one of those which itis said were

destroyed during the Mutinies. Captain Roid, while fully admitting
that the arrangement was made, denies that it was ever put in writing
and says that it was made by him verbally before making the written
contract of the 15th of January, 1857, to which I shall prsently al-
lude more particularly. Probably Captain Reid’s statement is cor-
rect; certainly, in the face of it, I decline to find, as a fact, that any
such letter as is alleged ever was written by him. It appears to me
that in the conduct, both of Captain Reid and of the plaintiff, there
are strong indications of a desire to keep the transaction as to the
crooked trees out of sight altogether, and that neither the one nor the
other wished or intended to have it put formally on record. Although
both the plaintiff and Captain Reid admit that the arrangement
was made before the writtenagreement, and that the permission to cut
the crooked trecs was, in truth, a most important portion of the consi-
deration for the contract, nevertheless the agreement which was drawn
up by the plaintiff himself and signed by him, is wholly silent as to the
crooked trecs. The agrecmentis set out in the 12th para. of the
plaintiff’s bill, and is an agreement to deliver 50,000 slecpers at
Maypore for Rs. 3 each ; no other consideration save the Rs. 3 being
mentioned, or in any way alluded to. Further, the permission to cut
the crooked trees was never reported by Captain Reid to Colonel Baird
Smith, his immediate superior, to whom it was his duty to have re-
ported it, and to whom he did, in fact, report the original sale of
7,320 trees to the plaintiff, and the agrecement of January 15th, to supply
50,000 sleepers at Rs. 8 each. Still further the arrangement as to the
crooked trees was never made known by Captain Reid to any other
officer of Government until June, 1839, when he first mentionad it
in reply to a letter requiring an explanation as to how it was possible
that Mr. Johnson could, from the 7,320 trees orriginally purchased by
him, have cut so many sleepers as appeared to have been cut by him
in the forest. In a letter of October, 1858, to Captain Morton, who
had then succeeded Colonel Baird Smith, Captain Reid still treats the
contract as one for the delivery of 50,000 sleepers at Rs. 3, and as
thereby giving Government a clear profit of four annas, as the Railway
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paid Government Rs 3-4 for the same sleepers. What may have been
Captain Reid’s motive for his conduct on this occasion, it is, perhaps,
scarcely necessary to inquire ; but probably it was nothing more than
a foolish desire to shew, at any cost, as much an appearance of profit
to Government ia his forest accounts as he possibly could.. Colonel
Baird Smith, made Captain Reid enter into the contract with the
Railway, in order to test the canal, and increase the return from it by
the sums to be charged for floating down the timber on it. Reid find-
ing himself unable to carry out the contract, sublet it; but, being
anxious in his turn, to make his forest accounts look well, could not
bring himself to abandon the four annas profiit on each sleeper, and
in order to retain it, sacrificed the crooked trees.

It is beyond all doubt that Captain Reid, in gwving the plaintiff
permission to cut the crooked trees, acted without authority, and gross-
ly and manifestly in excess of the powers given to him by Government
and indicated in the Notification of the 31st January, 1855, which
limits the power of the Superintendant, in disposing of treesin the
forest, to sale by public auction duly advertised, and which expressly
prohibits all indiscriminate felling of trees in the forests. It is not
proved that the plaintiff ever saw this Notification, or that he had
express notice of the limited powers with which Captain Reid was,
on his appoinment, invested. But that will not assist him in this case,
for not only had Captain Reid, in fact, no authority to give the permis-
sion to cut the crooked trees, but, in' my opinion, the pjaintiff must,
under the circumsances, be taken to have known all along that Captain
Reid was dealing unauthorisedly and improperly in allowing him to cut
those trees. On the first interview which the plaintiff had with Cap-
tain Reid, when he expressed a wish to become a purchaser of timber
in the Government forests, Captain Reid told him that if he wish to
purchase timber, he could see by the advertisements when and where
auctions would be held, and that he would have to attend the sales if
he wished to purchase. Having originally been told by Captain Reid
that all sales must be by public auction, it became Mr. Johnson’s duty
to make some enquiry as to Captain Reid’s powers when he found him
subsequently offering to dispose privately of such a large quantity of
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timber. Then I find that,inhis written agreement to supply the 50,000
sleepers the plaintiff omits the mention of any consideration, save the
Rs. 3 per sleeper—an omission which I cannot suppose to have been
accidental. The way in which the plaintiff, apparently puts the trans-
action i8, that he declined to come to any terms unless®he got permis-
gion to cut the crooked trece ; that the permission was granted, and
that then the contract to deliver at Rs. 3 per sleeper was made. But,
put the transaction as you will, it is evident that the right to cut those
crooked trces was practically part of the consideration for the contract.
Supposing it not to be so, it was a free and absolute gift made by Capt.
Reid of what both he and the plaintiff knew to be the property of the
Govt., andbeyond the competency of Captain Reidto giveaway. Finally
I think the plaintiff must be taken to have known that Captain Reid
was acting unauthorisedly and improperly, because the arrangement
i3, on the face of it, extravagant, and such as no agent could, in the
absence of cxpress authority, be reasonably supposed by any man of
ordinary business habits tobe empowered by his principal to enter into.
It was at best an agrcement to give up to the plaintiff 1,000 trees,
cach capable of producing five slecpers, in order to induce the plaintiff
to deliver 50,000, sleepers at the nominal price of Rs. 3. Although
now at this price of Rs. 3 the plaintiff would have realised a consider-

* able profit, some idea of the loss to Government by such a permission
may be formed from the estimate given by the plaintiff of the profits
which he would have made out ofiit. Ihave said that it was giving
up 10,000 trees. I am aware that there is some quesion as to tho
average number of sleepers which thesc trees would have produced,
and that the defendant in his answer has given rather a higher aver-
age than I do. On the evidence before me, however, I have no doubt
that an average of 5 is above, rather than under, the mark, and that
10,000 crooked trees at leust would have been required to produce
50,000 sleepers. '

On the whole, I have no hisitation in declearing that Captain Reid
had no authority whatever to allow the plaintiff to cut the crooked
trees; that the plaintiff knew he had no authority ; and that the
Government were perfectly justifiedin repudiating the acts of Ciptain
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Reid as soon as they became hnown, which was not till about the
middle of 1859. The question as to how far the Secretary of State
for India is bound by the acts of the servants of the Government
has so recently been fully discussed and considered by this Court, in
the caseof Rundlevs. The Secretary of State Hyde’s Rep. for 1863 p. 39,
that it is unnecessary forme to domorethan saythat Ifollow thelawas
laid down in the case, before the Privy Council, of the Collector of Mas-
ulipatam, 8, Moore’s Indian Appealsp. 500. And this brings me
to the consideration of the circumstances under which the plaintiff and
hisagent wereexcluded from theforests ; andof the issue whether the
plaintiff is entitled to recover any, and if any, what damages, from
the defendant on account of such exclusion.

The plaintiff had partially fulfilled his contract for the 50,000 sleep-
ers before the Mutinies broke out, and he had prepared many sleep-
ers both from the trees originally purchased by him, and from the
cronked trees.

About the middle of 1858 the plaintiff went to England, and up
to that time the rebels remained in the forest, and no work could be
carried on there. Before Mr. Johnson went to England he appointed
the defendant, Scott, to carry out his contract, and Captain Reid ap-
proved of his appointment; Scott giving Reid an agreement in the
following terms :—“ I hercby agree, on Mr. H. C. R. Johnson’s behalf,
to carry out and complete his contract for 50,000 sleepers. In failure
therecf, and as sccurity, I agree to the forfeiture of all Mr. Johnson's
timber lying in the Kotrie Dhoom Forcst, which he has transferred to
me.”—and Reid giving Scott a document in which he stated that
he, at the request of Mr. Johnson, agreed to allow Scott to complete
the eontract. This docuinent also contained the details of the timber
in tho forest which belonged to the plaintiff (in Captain Reid’s opin-
ion), and were to be subject to forfeiture if the contract were not carri-
ed out. Matters being thus settled, the plaintiff went to Europe; and,
some time after he had gone, Scott was about to proceed to the forest,
which had recently been cleared of rebels, when he reccived a letter
from Mr. Finn, Captain Reid’s successor, asking Scott to inform himn
whether he ag’g;bed “to take the entire of Mr. Johnsen’s responsibili-
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ties in the matter of the abovementioned contract” upon himself, and
whether he would pledge himself to complete the contract on or hefore
the month of July, 1859. Thereupon there ensued a correspondence
in which I must say that, so far as what appears on tho face of the
letters goes, Mr. Scott has very much the best of it.¢ Many months
afterwards the Goverment was made acquainted with the private
arrangement which Captain Reid had made as to crooked trees, and
it, therefore, now appears that what followed on the correspondence I
have just referred to—namely, the exclution of Mr. Scoot and his men
form the forest, was justifiable and proper. Dut on the face of the
correspondence, taking it by itself, the conduct of the Government
officers cafinot be justified. The plaintiff made a simple contract to
deliver certain sleepers, and was under no obligation, expressed or im-
plied personally to superintcnd their delivery, or to remain in India
till the contract was fulfilled. He was engaged in carrying it out, when
theMutinies stopped his operations. More then a year afterwards he
went to England. Before he went, he not only appointed Mr. Scoot
as his agent to complete his contract,—which he had a perfect right
to do, without reference to Captain Reid, or any body clse,— but he got
Reid’s cxpress approval of Scott as a fit and proper representative.
Further, he pledged all his timber in the forest as a guarantee for the
bona fides of himself and Scott, so far as the completion of the con
tract was concerned. Yet, no sooner was he gone, than a number of
unrecasonable objections raised to, Scott’s carrying out the contract,
and, in the cnd, he was provented from even attcmpting to do so. It
has been stated at the Bar that the real reason why Scott was excluded
was, that it had about that time been discovered by Mr. Finn that
many more trees had been cut by the plaintiff’s workmen then the
7,320 which he had purchased. Mr. Finn is now dead, and we do not
know what the result of his evidence might have becn had he been
alive to be cxamined as a witness in this cause. The correspondence
shows wholly diffcrent reasons for Scott’s exclusion, save one passage
in a letter of Finn's dated the 22nd of October, 1858, in which he
asks Scott to make himself “ amenable for any Government or unsold
trees wnich have been felled in the Kotrie Dhoom, either by Mr. Jhea-
son’s own order, or by the order of any other person or persons, Yor the



( 164 )

intended benefit of Mr. Johnson.” It is much to be regretted that if
those facts were, at the time, known to the officers of Government, which
justified the course they pursued, they did not bring them forward them
As it is, thoy excluded Mr. Scott from the forest, and the only reasons
assigned by them for so doing, except the reasons indicated inthe above
extract from Mr. Finn's letter, were insufficient. Nevertheless, at
the time when this correspondence was going on, the Government
had, in fact, very substantial though, perhaps, then only partially
known, reasons for excluding the plaintiff and his agent from the
forest, for he had cut down very many more trees then he had
puchased, or than he had any right to cut, and he sought to re-enter the
forest for the purposc of carrying off, not only the timber which was his
own, but also timber which belonged to the Government. If the Go-
vernment, being fully aware the true state of matter, had refused
to allow Scott to enter the forest, they would have becn justified in so
doing, inasmuch as Scott was professedly going to the forest in order
to remove timber which belonged to the defendent, as well as timber
which belonged to the plaintiff. Such being his avowed object, I do
not think it is open to the plaintiff to say that, in any cvent, he should
have been allowed to return to the forest, in order to remove the timber
originally purchased by him. The defendant would have 2 right to say
“ It is true there may be some timber of yours in the forest ; Lut the
forest is minc, and as you claim, and say you mean to carry off, a quan-
tity of my timber, in addition to your own, I refuse to allow you to
enter.” If the plaintiff sustained any loss by reason of his being so
excluded under such circumstances, he could not have recovered it
from the defendant ; the breaking of the contract on the part of the
defendant being in consequnce of the wrongful claim set up by the
plaintiff, and his declared intention to enforce it by doing a wrongful
act. There is no doubt that the exclusion of the plaintiff from the for-
est is justifiable from the time when the Government officers became
aware of what had happened, which was in 1859. But it may be said
that the exclusion in 1858 is not justified, as wrong reasons were as-
signed for it at the time, and as the facts which, if known, would have
justifled it were not then fully known. But the giving a wrong reason
for it will not prevent the defendant from justifying his act, if it can
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be justified, as is said by Baron Parke in Zucas vs. Nookalls. 10
Bingham 171 : “ I take it to be perfectly clear and settled law that
if a man has a legal authority by writ, or otherwise, todo all that
he does, it is quite immaterial whether he intends to use that
authority. or not, or even declare that he does not iytend to use it.”
Ridgway vs. The Hungerford Market Co. 8 Ad. & EL 171, Baillie
vs. Kell, 4 Bing. N. 8. 639, and Cussons vs. Skinner 11 M. W. 161.
are all cases of breach of contract, and shew that a master may justify
the dismissal of a servant upon a ground other than that assigned at
the time of the dismissal, proved at that time the cause existed and
was known to him. And in Ridgway vs. The Hungerford Market
Company, Lord Denman says that the justification would be good,
even if the fact, existing at the time, was not known to the master.
So, in the present case, I think that the justification is good ; for, what-
ever may have been the reasons assigned for excluding Scott from the
forest, the Government had, in fact, then, good reasons for excluding
him. It is not quite clear to what extent the facts which justify the
exclusion were the same in 1838 to the defendant, but according to the
ruling of Lord Denman which I have quoted, that is immaterial.

The exclusion being justifiable, the defendant, if liable at all, could,
in no possible event, be liable to the plaintiff for more than the bare
value of the residue of the 7,320 trees, cut and uncut, as they stood or
lay in the forest ; and that value is far less than the balance due from
the plaintiff, of the advancesreceived by him. I may add that it ap-
pears to me in the cvidence that, even taking the account liberally in
the plaintiff’s favous, and charging the defendant with any profit which
would have been made by the plaintiff, the balance, when the large sum
received by him by way of advance, is kept in view, is still against the
plaintiffi When I say this I speak of an account of the damages sus-
tained by the plaintiff by reason of the defendant preventing him
from returning to the forest in November 1858, for the purpose of look-
ing after, and removing, the residue then remaining there of the 7,320
trees, such account being taken on the footing of the Government not
being liable for any losses caused by the Mutinies, and of the plaintiff
being entitled to no timber, or any thing else in the forests, save the
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7,320 trees originally purchased, and the proceeds of thosc trees. On
the whole, and every view of the case, I think that the bill must be
dismissed with costs.

Bill dismissed accordingly.

OWEN WILLIAMS v8. GREAT EASTERN HoTEL COMPANY “ LIMITED.”
Master and Servant—Special contract— Alleged wrongful dismissal.

Coryton with Hyde for Plaintiff.

Eglinton with Evans for Defendants.

This suit was brought to recover thesum of Rs 7,740 Sept. g,
damages for the wrongful dismissal of the plaintiff from the 1s64.
service of the defendants. The agrcement which was admitted
ran as follows :—“Memorandum of agrecment made and entered
into this 25th day of November 1863, between David Wilson, of 79,
Cannon Street, in the city of London, merchant, for and on behalf
of the Great Eastern Hotel Company Limited, of Calcutta, of the
one part, and Owen Williams,'of 3, Alfred Terrace, Bermondsey,
engineer, of the other part. The said David Wilson hereby engages
the said Owen Williams to proceed to Calcutta overland, and there
enter into the service of the Great Eastern Hotel Company Limited
in the capacity of engineer, and to make himself gencrally useful
in any of the works carried on in, or connceted with the said Great
Eastern Hotel Company Limitted,'as dirccted by the Diroctors or
Manager of the said Company. The said David Wilson on behalf of
the Great Eastern Hotel Company Limited further agrees, in considera-
tion of the said services to b2 performed by the said Owen Williams,
to pay to him a weckly salary as follows: wiz,, for the first ycar £3
or Rs. 30 per week, for the sccond year £4-10 or Rs. 35 per week,
or the 3rd year £4 or Rs. 40 per week with board and lodging free,
to take cffect from the date of his landing in Calcutta and entering
upon his duties. Should the said Owen Williams fulfil his cngage-
ment to the satisfaction of the Directors or Manager of the Great
Eastern Hotel Company Limited, it is hereby agreed if he desire
to retwn to Europe at the expiration of this agreement, the said
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Great Eastern Hotel Company Limited shall provide him with a
free passage, but should he wish to retain his situation, a new
agreement is to be entcred into by the contracting parties as at the
time shall be mutually agreed, or should the Great Eastern Hotel
Company , Limited find they cannot work pleasantly, and feel in
consequence desirous of parting with the said Owen Williams, they
shall be allowed to do so by providing him a free passage to
England : should, however, the said Owen Williams not complete
the term of this agrcement in consequence of his neglect of duty
or disobedience to the orders of the Directors or Manager of the said
Company, then and in that case he the said Owen Williams shall
become a* debtor to the said Company to the amount of fifty-cight
pounds and ten shillings or Rs. 580, being the amount paid for his
passage to Calcutta, together with any other sum or sums of money
he may then owe, and repay the same in full on demand to the Great
Eastern Hotel Company Limited. The said Owen Williams hereby
agrees to enter the service of the said Great Eastern Hotel Company
Limited, at Calcutta, and to fulfil the duties hercinbefore mentioned
faithfully and conscientiously to the best of his ability, at the rates of
salary, and for the period set forth in this agrcement, with all the
provisions and stipulations in the wording and meaning of the same,
failing which the said Owen Williams hereby binds himsclf to repay
on demand the amount before mentioned of £58-10, or Rs. 585. Should
the said Owen Williams not wish to return to England at the expira-
tion of this agreement, it is agreed that he shall reccive the sum of
£29-5, or Rs. 290-8 in the lieu of his passage money, provided he gives
satisfaction to the Directors or Manager of the said Company dwing
his service, for the duc and faithful performance of the wording and
meaning of this agreement, and in proof of our sincerity to ablde by
the terms herein set forth, we hereby in the presence of witnesses
attach our seals and signatures,

DAviD WILSON.
Witnesses, OWEN WILLIAMS.

Edmond Collisiet.
D, W. Wilson. . .
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The plaintiff arrived in Calcutta early in January 1884, and at
once entered upon his duties, receiving free board and lodging and a
salary as agreed on. On the 4th of July in the same year he was
dismissed, and a few days after was turned out of the Hotel where
he had up to thdt time resided. The defendants justified the dismis-
sal on the ground that the Plaintiff was incompetent, negligent, disobe-
dient to order, and insolent to the Directors and the Managoer of the
Company. The plaintiff denied these allegations, but admitted that
he had refused to look after certain Gas Pipes and Water Pipes, and to
work more than 8 hours a day, contending that 8 hours was a usual
day’s work for Engineers in India, and that the Inspection of Gas Pipes
and Water Pipes did not fall within the province of his profession.

Macpherson, J—This actlion is brought to recover damages from the
Great Eastern Hotel Company for the wrongful dismissal of the
plaintiff from the service of the Company. The plaintiff in England
entered into a written agreement with Mr. David Wilson on bchalf of
the defendants to come to Calcutta and serve the defendants for
three years, in the capacity of engineer, and to make himself gene-
rally useful in any of the works carried on, in, and connccted with
the said Great Eastern Hotel Company Limited, as directed by the
Directors or Manager of the Company. The plaitiff was to have
his board and lodging found, and Rs. 30 a week for the first year,
rising to Rs. 40 for the 3rd year. In the begining of January the
plaintiff reachea Calcutta and entered upon his duties. On the 4th
of July he was dismiesed, and a few days after, he was turned out of
the Hotel premises, where he had, up to that time resided. The de-
fendants justify the dismicsal, and allege that the plaintiff was in-
competent, negligent, disobedient to orders, and insolent to the Di-
rectors and to the Manager of the Company, to whom he was sub-
ordinate.

It is for the Court now to say how far it is proved that the plain-
tiff’s conduct has been such as is alleged, or that he is wholly in-
competent to perform the duties which he undertook. If the defen-
dants have proved their case, then they were justified in dismissing
the pluigtiff. 1f they were not justified, the plaintiff is entitled to
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recover very substantial damages, for I can see no case of greater
hardship than that of a person of the plaintiff’s class who is brought
out for the first time to India, under a three years’ engagement, and
is then suddenly, and without having given any cause for such a pro-
ceeding, tyrned off before six months of his engagemen¢ are completed.

As regards the charge of incompetence, I do not think that it is
established. The plaintiff may or may not be a very skilful engineer,
but there is in my opinion no evidence before me on which I can find
as a fact that he'is either wholly incompetent, or even unskilful.
Uuskilfulness would not be sufficient to justify dismissal, unless it
amounted to absolute incompetance. So far as Ican_ judge, the plain-
tiff sccms quile competent when he chooses, to apply himself to the
work before him.

The charge of insolence to those whose orders he was bound to obey
is two-fold. In the first place the plaintiff is charged with insolence
to the Dircctors, present at a meeting before which he was summoned
to answer complaints which had been made against him by the
Manager. The insolence complained of is that of manner and tone
rather than of words. T do not think that in itself would justify
dismissal. T fully believe the account given by Mr. Stewart and Mr.
Calder of what occurred at the meeting in question, and do not
doubt that the plaintiff’s conduct and demeanour were highly
unbecoming and ofiensive. Nevertheless a solitary instance of
misconduct of this description is mot enough to entitle a master to
dismiss his scrvant.  And I am not prepared to say that his insolence
towards Gregory is sufticient for the defendant’s purpose.

I proceed to consider the issues as to negligence and disobedience
of lawful orders, which really are the most important questions in
the suit. Without entering into the minor instances of negligence
and disobedicnce which have been spoken to by the witnesses, it will
be sufficient for me to deal with the two principal matters, the refusal
to work without extra pay for more than the 8 hours from 9 A. M. to
5 p. M., and the refusal to look after the gas pipes and water pipes
in the Hotel. The plaintiff contends that 8 hours is areasonable day’s
work in Calcutta, and that others of his class usually work oply 8
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hours here, and therefore that he was entitled to refuse to work save
during 8 hours. And he contends that he was not bound to look after
the gas pipes, inasmuch as such work forms no part of the business of
an engineer.

L] -~ e

T think that the plaintiff was wrong as to both of these refusals.
No doubt it has been proved that persons of his class employed by
Jessop & Co., by the Peninsular and Oriental Company, (in charge of
work on shore), and by others, usually work oaly 8 hours a day.
This evidence goes so far as to prove that 8 hours may be taken as a
reasonable day’s work, but it goes no further, being wholly inadequate
to establish anything in the nature of a custom or binding rule, which
necessarily is to apply to proving cases in which there is no special
agreement. Morcover, the witness, Allen, says he considers himself
bound to work at extra hours without extra pay when there is any
special work to be done, and Mr. Shepperd, who proccded plaintiff
as enginecer of the Hetel, says that though he considered 9 to 5 to
be his usual hours, he always worked at exta times without extra pay
if therc was any thing to be donc. Shepperd’s position, it may be
remarked differs from the plaintiff’sin this that he never resided
in the premiscs. But taking it that8 hours a day is a rcason-
able day’s work for a man steadily employed as an engincer, that
affords no rule in the present case, which turns on the speeial
agreement between the parties and the particular position which
the plaintiff undertook to fill. ‘The plaintiff seeks to limit his
duties to those falling strictly within those of an engineer. But he
forgets the words of his agreement which are that he should come
and serve, not only “in theeapacity of engincer,” but also “ make him-
self genmerally useful in any of the works carried on in and con-
nected with” the Hotel Company.  If the plaintiff’s contention be cor-
rect, what was the use of inserting the further condition as to making
himsesf generally useful ? And if cffect be given to that condition,
it is manifest that the plaintiff took upon himself duties, other than,
and beyond, thosc of an “engineer” in the strict sense of the word.
No doubt the agreement is one in which he undertook to make him-
self generally useful in works falling more or less within the scope of



( 71 )

a skilled mechanic such as is the plaintiff I do not consider that
under the agreement he was bound to attend, or assist in the shop, or to
take charge of storegodowns or the like: but he was clearly bound to
do any thing that was required to be done, and which was within his
capacity, ag regards not only the engine room and icq machines, but
also the pumps, water pipes, gas pipe, and any other work of the like
general description. T say any work within his capacity, because the
only skill which he actually professes in his agreement to have is that
of an engineer. If, thercfore, he had been called to do work in any
other department, and he was really incompetent to do it—as for in-
stance, if he had been called upon to do some difficult work in gas fit-
ting whiclr he had never learnt how to do, and could not do, he would
have been perfectly justified in saying—* That is beyond me ; I never
was taught that work and donot know it.” DBut nothing of the sort
occurred in this case; the plaintift, who in fact was only asked to do
work in which he was to be assisted by native gas fitlers kept by the
defendants, refused to touch the gas pipes, and also on one occasion
the water pipes, not because he did not know how to deal with them.
but because he did not consider himself bound to do it. Mr. Shepperd
was not above doing such work, and Mr. Gilbert of Jessop and Co,, is
of opinion that any such work might will be done by any enginecr.

The contract between the parties was this, that the plaintiff should
come out here and live in the Hotel, and make himself generally use-
ful as an engineer, and as a skilled mechanie, in work of a description
similar to that of an engincer strictly so called. Living under the same
roof as his enginc, and having such an agrecment as that, it is absurd
to attempt to set np any right of working only a specifte 8 hours a
day, and that only in his engine room. No doubt he was not com-
pellable to do more than a reasonable and fair amount of work. But
I confess I am wholly at a loss to scc what there is unrcasonable or
hard in asking the plaintiff to see the engine set to work every morn-
ing at 5 A. M, when by the very rules which ordered him to do so,

. and which he considered so very scvere and unreasonable, ample pro-
vision is made for his leaving the engine, once it had been fairly sct
agoing, in charge of his native assistant. On the face of tha rules,
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although it is said that working hours were to befrom 5 A M. to
5 P. M, it never was intended that the plaintiff should remain per-
petually with the engine: and as a matter of fact, it is proved
that the intention was that the plaintiff, having started the engine,
should not himself work again till after breakfast. The work which
the plaintiff was engaged to do was not unremitting work of any one
kind. He was to live on the premises, and work as, and when, requir-
ed, so long as no unreasonable amount of work was put upon him.
Here there has been no unreasonable demand of work, and no attempt
to exact from the plaintiff more than the defendants were fully enti-
tled to expect from him. In my opinion the plaintiff in refusing to
work beyond eight hours a day, <. e, from 9 to 5 without txtra pay,
broke his agreement and disobeyed the reasonable ovders of his mas-
ters, and the defendants ‘were therefore justified in dismissing him.
He was further in my opinion guilty of a breach of his contract, and
disobedience to the reasonable orders of his masters, in refusing to
look after the gas pipes and water pipes; and on that ground also
the dismissal is justifiable—The suit is dismissed with No. 2 costs.

Suit dismissed accordingly.

ReIp »s. Scotr THOMPSON AND Co., “ LIwiTED”™.
Master and Servant—A llegcd wrongful dismissal.
Coryton with Woodroffe for Plaintiff.

Eglinton with Wilkinson for Defendants.

This was a suit to recover the sum of Rs. 3305-8-0 April 15,
the amount of domages alleged to have been sustained 1864
by rcason of wrongful di~missal from the defendants service. It
appeared from the evidence that the plaintiff was engaged as an as-
sistant, on the 17th of September 1860, by Messrs. Scott, Thompson
and Co. On the 1st of April 1868, Messts. Scott, Thompson and Co.
transferred their business to the defendant Company, and the plain-
tiff, w;thoutjm) fresh agreement, continued to act as their assistant.
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On the 21st of January 1864 he was dismissed. The sum named in
the plaint was the amount of wages which the plaintiff would have
earned, had he continued till the end of his engagement in the
defendants employ. The defendants contended, firstly, that there
was no.copttract between the plaintiff and the defeadant Company,
the proper parties to be sucd being the partners in the late firm
of Messrs. Scott, Thompson and Co.; secondly, that if there were
any privity between the plaintiff and defendant Company, the plain-
tiff had been properly dismissed on account of his insubordinate
conduct and refusal to carry out his employers orders ; and thirdly,
that the amount claimed was in any case excessive, inasmuch as
before the end of his engagement, the plaintiff might find other
employment which it was his duty to seck.

The following cases were referred to. Zlderton vs. Emmens 13
C. B. 508, Beckhan vs. Drake 2 House of Lords Cases 606,
Smith vs. Thompson 8 C. B. 44, and French vs. Brooke 6 Being 354.

Levinge, J—In this case the plaintiff sues to rccover damages
for wrongful dismissal alleging bimself to be the scvant of
Scott, Thomson & Company (Limited), and sets out in his plaint
the damagces. The contract is clearly a hiring for four years abso-
lute, as appears from the lctters. There has been an objection
taken on behalf of the defendants that they were not bound
by the terms of this contract; for, although, the plaintiff
may have becen a scrvant of the defendants, yct the contract
cannot be looked to, to ascertain either the services to be
rendered, or the amount of damages to be recovered, inasmuoh as
it was cntercd into between the plaintiff and Messrs. Scott, Thom-
son & Co., and not between him and Scott, Thomson & Company Limit-
ed). That the proper parties, if any, to be sued werc Messrs. Scott,
Thomson & Co., for the present Company had nothing to do with
their engagement, having merely purchased the business of the
previous firm. I fail to see the objection, and consider the Limited
Company liable. The Company took over all Messrs. Scott, Thom-
son’s contracts and servants on the transfer of the business, and did
not hesitate to avail themselves of the plaintiff's services unfler the
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contract. I am therefore entitled to look at the contract to ascer-
tain the terms upon which the plaintiff served. It is also said that
supposing the plaintiff made out his case, he is not entitled to re-
cover the amount of damages he seecks. The contract was made in
1861 for four years, and it is contended that, in estimating the
damages for a wrongful, dismissal, a jury must have rcgard to the
probabilities of a person dismissed from any employment finding
similar employment, and cannot award the full amount he might
have earned, if he had remained till his engagement had expired by
effluxion of time. Bunt if a firm brings out persons to a distant country
and undertakes to give a return passage, and does not stipulate
for putting an end to the contract on either side by specified notice,
I think either party is entitled to the full benefit of the contract in
the event of its being put an end to by the other before the expira-
tion of the term of engagement. The question I have here to decide
is, was the dismissal lawful? And in doing so I approach the issue
with great diffidence, because if I find it was, it will be of the great-
est moment to the plaintiff, as it will affirm that his conduct was
improper, and his dismissal just. The Court will, therefore, well
weigh the issue, and look at it most fovorably to the plaintiff ; for if
the result be against the defendants, it will not be of so much conse-
quence to them, as it would be to the plaintiff if it were against
him. A dccrce against the defendants would ounly take a few
rupees out of the #ill of a prosperous firm. But the Court cannot
consider which party can best® afford to lose, and must be
guided, in deciding whether the dismissal was wrongful, by the
evidence alone. If the servant of a company, or firm, does not dis-
charge his duty faithfully, and is guilty of such misconduct as would
be fatal to good order in the establishment, and that misconduct is
proved, the Court must look to that misconduct and give its
decision accordingly. A servant like the plaintiff, having a res-
pectable situation in a respectable company, should be one to sct
a proper example in the sctablishment, No servent is bound to do
an unlawful command, and is justified in disobeying it ; but if the
order be lawful, the servant must obey, or leave the establishment
and teake thc consequence. I regret, for the plaintiff’s sake, that I
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cannot sa"y the defendants were wrong in discharging him. I am
forced to say it upon the evidence. - I must say I was prepared to
find against him upon his own evidence alone. It is clear that he
and Dr. Ferris never got on well together. This he admits himself.
On the .plaintiff’s own evidence there are three occasions on which
he did not carry on his duty faithfully and diligently. The contract
does not specify every duty he had to perform. He discharges that
duty only by obeying every lawful order. The first occasion of dis-
obedience and insubordination is that of the dranght given him by
Dr. Ferris, to make up. Dr. Ferris docs not remember this particular
instance to which plaintiff speaks ; but it shows out of his own lips
the line of conduct he pursued towards Dr. Ferris, who was the head
of the dispensary department. What was his answer to his superior ?
“You arc not my master ; I will not be talked to in that way by
you” Any master would be justified in discharging a servant who
denicd his authority or spoke to him in such a manner. It is con-
tended that this matter was condoned ; but I agree with Dr. Ferris:
she was not discharged for one particular act, but for continued in-
subordination. The last drop makes the goblet overflow. The series
of acts of insubordination culminated in the assault on the coach-
man, and he was then dismissed. Perhaps the plaintiff might have
thought he could enforce his contract, and, therefore, in a measure
courted dismissal. The next matter was the refusal to follow the
written instructions drawn up for the rcgulation of the dispensing
department. Dr. Barry says they were necessary regulations, and not
difficult to carry out. They wcre, at all events, lawful orders;
and if the plaintiff had any objection to them he should have re-
monstrated in a proper and respectful way. The evidence is that
he dashed these orders down. His own statement is that Dr. Ferris
was dissatisfied with him, and said that if he did not carry them out,
he must get some one who would. In cross-examination he admits
that he said in reply “I don’t care a damn.” That may not be a
direct insult to Dr. Ferris as stated in the written statement of
the defendants. Dr. Ferris has been sworn, and says that the
words used were, “I'll see you damned first.” Now, if T had to decide
which words were used I should believe Dr. Ferris accotint in
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preference to the plaintiff'ss. A yonng man who would say as
much as he has admitted he did say, would be very intemperate
and likely to forget what he really said. Both are highly
improper, andhis masters would have been justified in dis-
missing him foreeither. The third instance is his refusal to,gq to the
godown department when ordered. He admits he refused at first to
go, but afterwards he regretted having done so, and went. I must
say the plaintiff's demeanour to-day has been most fair and candid,
and he has admitted much which goes agzainst him. Therefore I
believe him when he says, though he refused to go to the godown at
first that he was sorry be had refused and went almost at once. That
was a legitimate order, and on his refusal he might have-been dis-
missed. We now comeé to the last matter, in which everything cul-
minated—the assault on the coachman. That was a wrongful and im-
proper act; but if everything rested on that alone he doubtless would
not have been dismissed. The whole of his conduct whilst in the
defendants’ service shows great want of temper, and his language to
Dr. Ferris, coupled with the assault, and all his previous insubor-
dinate demeanour justify the Court in saying he was not wrongfuly
discharged. A master has a moral duty laid upon him to protect
every one in his establishment from ill-usage, and not to allow
one of his servants to tyrannize over another. We have Dr.
Barry's evidence also. I have already said I would be justified
in decreeing against the plaintiff on his own evidence, but I was
anxious to hear the defendant’s evidence before I gave my decision
against the plaintiff. It is true Dr. Barry hasgiven gencral evidence
of misconduct, and does not so much speak to particular acts of in-
subordination. He, however, found fault with the way in which he
performed his duty in the dispensary. All that was condoned and
passed over, for he was, no doubt, a clever chemist, and Dr. Barry
to-day speaks highly of his abilities. It is clear he was: no fault
was found with him for compounding. I would, therefore, pass by
what took place whilst he was in the dispensary. But his conduct
in the godown department cannot be passed over. He refused to
obey Mr, Gibbon's order on the Saturday when the goods had to be
packedvup to be sent away. Dr. Barry Dr. Ferris, and Mr. Gibbons
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say that he (Mr. Gibbons) was Reid’s superior, but even to-day the

plaintiff says that he does not consider his (Gibbon’s) position enti-
tled him to give him an order. In an establishment like this such

insubordination could not be allowed. It would, if primitted, be
subversive. of all regularity and order in the conduct df business, and
result in a serious detriment to the trade of the hounse. I have given
my reasons at length for saying that this action cannot be main-
tained ; but I am unwilling to press too harshly on this young man,
whose faults appear to be those of temper mostly. 1 will therefore
dismisss it against him with No. 1 costs only, as perhaps it might
otherwise result in his ruin, and the blow is already heavy enough.
Dr. Ferris did offer to pay his passage to England : that I have no-
thing to do with.; but it shows the defendants arc not inclined to
press heavily upon him, and that they are willing to give up some-
thing. My giving costs on No. 1 scale, instead of on No. 2, will not
make much difference to the defendants.

Suit dismissed accordingly.

IN THE MATTER OF JAMES HENRY CAMPBELL, AN INSOLVENT.

The Agent of a Company or private individual, who procures and
receives parcels for transmission by his employers, or who by his
personal exertions obtains passengers for their Ddwk, although he
may be entrusted with the receiptorprice ofcarriage. and is paid
by commission, 18 not a broker, or trader, within the meaning of
the Insolvent Act.

The Insolvent in this case was & retired Member of the Civil Ser-
vic, and had been for some time since his retirement, Agentto a DAwk
Company. He now applied for his final discharge, and the question
was raised as to whether he was a trader, within the meaning of that
term in the Act.

d L]
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Levinge, J—The matter of this petition coming on this June, 18,
day, Mr. Stokoe in behalf of the Insolvent, appliedunder the  1s64.
60th section of the Act relating to Insolvent debtors in India (11
Vie. ¢. 21), to make_the order absolute for the discharge of the Insol-
vent in the nature of a certificate. The provisions of the' Aot appear
to have been complied with, which direct the notices to be published
in the Indian and London Gazettes and I am asked to declare that
the applicant is a trader within the meaning of the Act.

Traders under the Indian Act are defined to be—pcersons who under
6th G. iv.,, ¢, 16 or 5 and 6 Vic c. 122, or any Act thereafter to be
passed, would be deemed to be traders. Reference may therefore be
made to the 12 and 13 Vic. c. 106, s. 63. which adopts the catalogue of
persons liable to become bankrupts contained in the above mentioned
Acts. Section 63 is as follows :—“All alum makers, apothecaries, auc-
tioneers, bankers, bleachers, brokers, brickmakers, builders, calender-
ers, carpenters, carriers, cattle or sheep salesmen, coach proprietors,
cow-keepers, dycrs, fullers, keepers of inns, taverns, hotels or coffee
houses, lime burners, livery stable kecpers, market gardencrs, millers,
packers, printers, ship_owners, shipwrights, victuallers, warchousemen,
wharfingers, persons using the trade or profession of a scrivencr, re-.

ceiving other men’s monies or estates into their trust or custody, per-
sons insuring ships, or other freight, or other matter against perils of

the sea, and all persons using tke trade of merchandize by way of
bargaiuing, exchango, 'bartering, commission, consignment or orther-
wise, in gross or by retail, and all persons who either for themselves,
or as agents, or factors for others, seck their living by buying and sel-
ling, or by buying and letting for hire, or by the workmanship of
goods or commodities, shall be deemed traders liable to become bank-
rupts, provided, &c. &c.”

The description the Insolvent gives of himself in his schedule
filed on the 21st day of August 1860, is as follows :—“Theschedule of
James William Henry Campbell, herctofore member of the Bengal
Covee:_ngted Civil Service, and lately and at the time of his arrest a
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Commission Agent for procuring passengers and goods for transmis-
sion by a horsc Diwk Company.”

It is stated that the Insolvent had an office for the purpuse of
booking passengers, and receiving and forwarding parcels, goods and
merchandise for transmission by the Company whom Re served. Now
a trad>r generally hasbecen defined to be a person who seeks his liv-
ing by buying and selling, (vide 12 and 13 Vic. ¢. 106 s. 65,)—manifestly
a definition wholly inapplicable to the description given by the Insol-
vent of his own pursuits, and mode of gaining his livelihood. Refer-
ence must, therefore, be bad to the several statutes passed, defining
traders, to see if the Insolvent can bring himself within any of the
ditferent calsses, specifically enumerated as traders. He has been degs-
cribed to me as a mere servant or agent of the Dawk Compauy, re-
cejving in licu of wages, a commission or percentage on the amount
paid by the passengers, or for the freight of the merchandize and
parcels. When an agent is mentioned in the Bankrupt Aects, it is
an agent for buying aad selling, and not a mere agent for the purpose
of carrying on the business of some private individual, who himself
may be a trader. The only term in the above section, under which it
has been suggested that the Insolvent will come, is that of * broker,”
and the Insolvent has been likened to a ship-broker who effucts con-
tracts for frcight ; and the case of Pott vs.!Turner 6 Bing. 702 has
been referred to, where it was ruled “ that a. broker is one who makes
bargains for another and receiveg a commission for so doing, as for
instance a stock broker. Bui in common parlance one who receives
the payment of freights for the ship owner and negotiates for cargo,
is a broker.” This case also shows that the sentence in the above sce-
tion, “ recciving other men's monies or estates into their trust or cus-
tody” is adjective to banker, broker, &c, &ec,, and is not confined to the
substantive “scrivener.” But although that case "decided that a per-
son carrying on gencrally, and for his own benefit, the busincss of a
ship broker, and who receives a commission from any number of ship-
owners for finding cargocs for ships, and who was entrusted with the re-
ceipt of freight, was liable to be made a bankrupt, as falling within the
definition of “bLroker,” I cannot hold that the agent of a Company
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or private individual, who procures and receives parcels for transmis-
sion by his employers, or who by his personal exertions obtains pas-
sengers for their Dawk, although he may be entrusted with the receipt
of the freight or price of carriage, and is paid by commission, is a
trader, or b'roke.ar, within the meaning of the Act, and I m.usf., there-
fore, refuse this application.

) Application refused.

IN THE MATTER oF SREENARAIN BYSACK, an Insolvent.

The annulling of the fiat contemplatedby the proviso of 11. Vie,
¢ 21, s 8, applies only to cases in which the original judgment

has been the wresult of mistake of fact, misapprehension, or
Jraud.

In this case a party, after lying in prison for 21 days, Oct. 27,
had been adjudged an Insolvent, in accordance with the  1864.
provision of Sec. 8 of the Indian Insolvent Act, on the ex-parte, state-
ment of a petitioning creditor. An ex-parte application was now
made under the same section (after notice to the petitioning creditor),
to annul the adjudication, on the ground that the debt had since
been paid, and that none of the creditors opposed. y

Phear, J—I1 consider that the circumstances of this case are not
such as to give the Court jurisdiction to annul the adjudication.
The power of annulling given by the proviso of the section, merely
applies where the original adjudication has been brought about by
mistake, misapprehension, or fraud. Unless it can be shewn that the
adjudication is bad, the machinery of Insolvency must be allowed to
takeits course. If the adjudication is good and valid, all the creditors,
whoever they may be, are entitled to what the law conceives to be the
benefit of it ; and, therefore, it is that at the subsequent hearing, two
publications in the Gazctte of notice to creditors are required, while
this proviso merely directs that notice shall be givento thepetitioning
creditor.

A pplicacion refused,
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TEENARAM vs. RAMRUTTON,

Applications under Secs. 74 and 75, Act VIII on the ground first
mentioned in Sec. T4, must shew, at least, that defendanl is about
to leave the Jurisdiction with a view to avoid process, or to delay
the plaintiff in the prosecution of his suit. Evidence sufficient to
support this must be adduced im all cases.

Warner for applicant moved under Sec. 75 Act VIII for & Oct. 28,
warrant to arrest defendant under the following circum- 1864
stances.- It appeared that the plaintiff had accepted a Bill for the
accommodation of the defendant who was one of the members of a firm
carrying on business in Calcutta. On the Bill coming to maturity, the
acceptor had been obliged to pay, and upon calling on defendant to
reimburse him, he discovercd that the place of business of the firm
was shut up, and was unable to find defendant.

Phear, J—In this case I am not satisficd that the defendant is
about to leave the jurisdiction with intent to avoid process, or to
delay the plaintiff in the prosecution of his suit, without which cir-
cumstances, at least, the Court has no jurisdiction to grant a Warrant.
For it is not contended here that the dofendant is removing his goods
within the meaning of the section. The plaintiff has however
made out a case of considerable suspicion, and I will grant a summons,
calling on defendant to shew cause, why he shonld not give security to
answer any judgment, which ntay be given against him in the suit.
Possibly, the circumstances connected with the service of this sum-
mons, may furnish information which may cnable me to grant the
application originally made.

Two days afterwards Warner renewed his applqlca_tion, producing
an affidavit which set forth that an unsuccessful attempt had been
made to serve the summons, that the defendant and his partner were
still out of the jurisdiction, that their place of business was entirely
closed, and that none of the people in the neighbourhood krew where
they were. The affidavit stated, moreover, that the summons had
been pested up at the door of the defendant’s house.
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Phear, J—I consider that the facts now adduced, combined with
those laid before the Court in the first occasion, and the fact
that the defendant has failed to appear, are sufficient to justify me in
granting the application. The warrant may issue.

Application gmnéed accordingly.

RAMMONEY DOSSEE vs. BRIOJOLOLL DAY.

In all swits under Act VIII, the party on whom the burthen of proof
rests 18 entitled 1o begin, whether such suits be of the nature of swits
in Equity, or of suits at Common Luw.

This was a suit for partition. The defendant set up a will, Aug.12,
and in her written statement admitted that the plaintift 1864
was entitled to what she claimed, should the will not be established.

Woodraffe, for defendant, claimed the right to begin. The burden
of proofrested on the defendant, and the defendant was, therefore,
entitled to begin. This had becn ruled in the case of Sreemoney
Dossee vs. Hurrakisto Daw, which was a suit in the nature of a suit
in Equity.

Graham, for plaintiff, admitted that defendant would have been en-
titled to begin had this been a suit 4n the nature of an action at Com-
mon Law. But this was in the naturc of a suit in Equity, and the
plaintiff was, therefore, entitled to begin. The cascs in which it had
bheen ruled under the new procedure that the defendant was entitled
to begin, werc cases in the nature of actions at Common Law.

Macpherson, J., said, that under Act VIII no distinction could be
drawn betwecen suits in the nature suits in Equity, and suits in the
nature of actions at Common Law. It was allowed that the right had
been claimed and admitted in some cases, and there was no reason
why it shonld not prevail in all. The defendant must be allowed to
begin.
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RAMNARAIN PoDDER vs. EZEKIEL LEvY

In an Application made under Sec. 81, Act VIII,the Court must be
satisfied that a removal of goods is being made, or about to be
made, with a view to evade the execution of a decree in a
specifie’ suit, though it is mot necessary that the’ suit should be
actually commenced at the time of their removal.

Lowe for the applicant moved to enter au plaint on the Oct. 26,
ground of urgency,and asked for an order calling upon the 1864
defendant to fornish fufficicnt security to fulfil any decree which
might be passed against him under the provisions of Seec. 13, Act

ViilL

It appeared form viva woice evidence taken before the Judge, that
defendant carried on buisness as a Merchant, his practice being to
buy from time to time rice, jute, and such like commodities, and to
sell them immediately to shippers taking the goods straight from his
vendor to his vendee, without putting them intermediately in to any
godown. Scveral plaints had been filed againts the same individual.
The period of credithad in each case elapsed, and upon the vendors
attempting to get their money, they found defendant’s oftice closed,
and that he was not to be found. Upon these grounds the application
was made.

Corylon opposed on the ground that the defendant’s dealings with
his progerty were merely in aceordance with lis ordinary course of
business, and not a disposal of it, or of any portion of it, with a veiw
to any prospective execution.

Phear, J., said,that he would admit the plaint, but must refuse
the other portion of the application. He thought that in cases of
this kind the Judge must he satisfied that the removal or disposition
of property complained of by the defendant, was about to be
made with a view to evade or delay the execution of a decree, which
the defendant anticipates the Plaintiff may obtain against him n
the specific case. It was not mnecessary that the suit should be
actually commenced, but merely that defendant should be acting
on the supposition that it would be. The cricumstances in this case
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did not disclose any such intention on the part of the defendant.
The application must, therefore, be dismissed with costs.
Application dismissed accordingly.

PRINCE, GoLAM MAHOMED ws. THE CALcUTTA CLUB. |

Under the New Procedure the Court will mot entertain an
application on Summons for the discontinuance of a Swit.

This was a suit praying for declaration that the defen- Sept. 15,
dants had forfeited their right to the lease of the premises 1864.
occupied by them in Chowinghee Road, on the ground that they had
neglected to pay months rent for more then ten days after it became
due, which it was provided under the lease should work a forfeiture.

Eglinton, for defendants moved upon summons, that the suit be
discontinued on the defendants paying to the plaintiff the rent due
together with all interest and costs incurred by the plaintiff up to
date. The rule in Equity was to relicve against a forfeiture for the
non-payment of rent, when the lessee paid what was due. Such
an application might, under the old system, be made upon summons,
and there was nothing in the procedure under Act. VIII to change
the practice.

Woodroffe, for the plaintiff objected on the ground that no
affidavit had been filed making a case for the defendants upon the
merits, and that the wording of the lease took the casc out of the
general rule of Equity. Under the new procedure there was no au-
thority for such an application being made upon summons.

Macpherson, J,, said he entertained no doubt but that the
forfeiture ought to be set aside on payment of whatever was due.
He was not, however, satisfied that such an application could be
made on summons under the present procodure of the Court. The
proper way seemed to be to raise the question at the hearing, when
if the plaintiff appeared to have persisted in proceeding after an
offer of this kind had been made to him, it would be for the Court
to say whether he would be entitled to any costs accruing after such
offer. The motion must be refused : the question of costs would be
reserved till the hearing.

Application refused accordinply.
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Ewing AND Co. vs. GrANT, SMiTH AND Co.

The ground, upon which a person is restrained, from using another's
trade mark is, that he is gaining an udvantage by the use of a
partioular trade mark, which is the property ofe another. It is
not necessary to prove imtentional fraud, or to shew that persons
have been actually deceived. It is sufficient, if the Court be
satisfied, that the resemblamce is such as would be likely to cause
the one mark to be mistaken for the other.

The Advocate-General with Woodroffe, for the Plaintiff.

s

Eglinton with Paul, for Defendants.

This was a suit brought by the plaintiffs to restrain the de-
fendants from selling a certain description of goods known as “ Turkey-
Reds,” with a ticket or device bearing an elephant affixed thereto,
which the plaintiffs alleged to be a colarable Ymitation of a cer-
tain ticket to the exclusive use of which they claimed to be entitled.

"The casc was partly heard last year before Sir M. L. Wells, (Hyde's
Reports for 1863 p. 1), but the evidence which was then given being
very conflicting, his Lordship adjourned the case, in order that a
cominission might be taken out for the examination of certain parties
in Scotland. That commission having been returned, the case was
now tried upon the whole of the evidence. ’

Levinge, J—The plaintiffs sue for an injunction to restrain March 21st,
the defendants’ firm from using on Turkey-red dyed goods,  1864.
trade marks, or tickets, alleged to be colorable imitations of the trade
mark of Archibald, Orr, Ewing & Co., of Glasgow, fixed by them upon

their Turkey-red dyed goods #mported into India, and sold by the
plaintiffs as their agents. ‘

The plaintiffs and defendants are both Commission Agents; the
defendants acung"m Calcutta for the firm of Sterling and Co., of
Glasgow. !

The plaintiffs say that A. O. Ewing and Co. have been in the
babit of importing their Turkey-red dyed goods into India tmarked
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with a peculiar trade murk, stated by the witnesses to be known in
this market as the “ Hathee ticket,” being a device of an elephant
carrying two men, printed in gold on a green ground, with the
words “ Warranted Turkey Red,” printed over the device of the
Elephant. The plaintiffs allege that this trade mark ‘has been
used by them for a period of about 14 years, and long previous to
the use by the defendants of the colorable imitation complained of.
They further charge that the trade mark used by the defendants
is calculated to deceive native dealers and others, by its general
resemblance to that of A. O. Ewing and Co’s, and thereby to
prejudice the sale of their goods. .

The plaintiffs, in their written statement, allege, that in Novem-
ber 1860, Sterling and Co. sent to Messrs. Schoene, Kilburn and
Co., of Calcutta, Turkey-red dyed goods, bearing a label very closely
resembling that used on the Turkey-red dyed goods sold by the
plaintiffs. That the plaintiffs threatened to apply for an injunction,
but Schoene, Kilburn and Co. agreed to remove the ticket, and
Sterling and Co. acquiesced in this. They say, beyond that infringe-
ment, they never heard of any further or other attempt until the
20th Fcbruary 1863, when they found that a colorable imitation of
their Hathee tickét was being used upon Turkey-red dyed goods
received from Sterling and Co., and sold by the defendants, and the
plaintiffs believe that the difference, between the two tickets is not
such as would strike natives, unacquainted with the English language,
who are the principal buyers of such goods.

The general nature of the defence to this suit is to be found in
the written statement put in by Mr. Steel, a partner in the firm of
Grant, Smith and Company. He alleges that it is not the fact that
by the use of the Elephant or Hathee ticket, every merchant or
dealer, European or Native, would understand to be meant goods,
imported by Ewing and Co. Also, that there have been for many
years several kinds, both of Turkey-red dyed and other piece goods
bearing the Elephant tickets, sold in Calcutta by different firms here,
as agerrts for parties in Europe. 1 shall at once observe that there
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is no complaint made, uor any issue raised, as to the use of any
marks bearing a design of an Elephant device on any other species
of goods than Turkey-red, and the complaint is solely confined
to the use of a colorable resemblance to the Elephant ticket used
on Turkey-red dyed goods imported by Ewing amtl Co. Mr. Steel
goes on to allege, that the device of an Elephant, as the mark on
piece goods of all descriptions is a very common device, and is, by
no means, confined to Calcutta, but is very extensively affixed on
piece goods shipped to all ports in the Indian seas. Here, again, I
would observe, that there is no issue raised as to the use of an Ele-
phant mark that does not resemble or closely imitate the plaintiffs’,
nor any complaint of its use elsewhere than in the Calcutta market,
and ne proof has been given of the use of an Elephant mark resem-
bling that used by the plaintiffs, and so imitated as to be calculated
to mislead in any other market in India. Supposing that the
defendant could estabiish the use of the mark complained of
in goods imported to China, or any ports in the East, they
would have to establish the use with the knowledge of the plaintiff.
If they could do so, it would be some evidence of an acquiescence
in the right of the defendants, to the use of a similar mark, in
whatever market they pleased to send their goods, marked with
“A. O. Ewing’s trade mark. But there is no distinet eviderice on
the record to support such a case.

These observations are, of cour.se, to be taken subject to the ques-
tion, whether the plaintiffs can sustain by proof a pricr title or right
to use this peculiar trade mark. If they can, then undoubtedly they
acquire a property in this peculiar Hathee ticket as their trade mark
on their imported Turkey-red' dyed goods into the Indian market,
and they can successfully call on the Court to prevent the use of any
mark ‘closely resembling thcu's, and manifestly calculated to mis-
lead purchasers.

The most convenient form I can adopt in giving judgment is
first, to address myself to the law relating to trade marks, and
bearing on the issues to be decided in this case, and aftérwards
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discuss the evidence and material facts put forward on -each side.
There has been some discussion during the progress of this case as
to whether there can be a property in a trade mark ; but Ido not
consider that question of much importance, one way or the other,
in deciding thessuit. V. C. Page Wood is reported to have. stated
(vide Collins & Co. vs. Brown, 8 K. and J 426) that “it is now set-
tled law that there is no property whatever in a trade mark, but that
a person may acquire a right of using a particular mark for articles
which he has manufactured to the exclusion of every body else”.
And Sir John Romily, in Hall vs. Barrows (9 Jur. N. S. 483,
also reported in 32 L. J. Ch. 548) gives his opinion on this point
with great force :—“It is clear”, he says, “ from a varicty of decided
cases, that a manufacturer, who has originally stamped his. goods
with a particular brand, has a property in his mark at law, and can
sustain an action for damages for the use of it by another. It is also
clear that Courts of Equity will restrain the nuse of it by another per-
son. It has sometimes been supposed, that a manufacturer can only
acquire such a property in a trade mark, as will enable him to main-
tain an injunction against the piracy of it by others, by means to
a long-continued use of it, or at least, such a use of it as is sufficient
to give it a reputation in the market where such goods are sold. But
I enteftain great doubt as to the correctnessof this view of the
case. The interference of a Court of Equity cannot, it appears to me,
depend on the length of time the rcnanufacturer has used the mark.
If the brand or mark be an old one formerly used, but since dis-
continued, the former proprictor of the mark undoubtedly cannot
retain such property in it, or prevent others from using it. But pro-
vided it has been originally adopted by a manufacturer, and has been
continually, and still is used by him, to denote his own goods when
brought into the market and offered for sale, then, I apprehend, al-
though the mark may not have been adopted a week, and may not
have acquired any reputation in the market, his neighbours cannot
use that mark ; were it otherwise, and were the question to depend
entirely on the time the mark had been used, or the reputation it
had acquired, a very difficult, if not insoluble enquiry would have to
be opened in evgey case, viz. whether the mark had acquired in the
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market a distinctive character denoting the goods of the person who
first used it. The adoption of it by another is proof, that he considers
it likely to become beneficial. If the manufacturer; who first used it,
were mnot protected from the earliest moment, itis obvious that
malicious sind pertinacious rivals might prevent him frem ever acquir-
ing any distinctive mark or brand to denote his goods in the market,
by adopting his mark, however varied, immediately after its adop-
tion or change by the person who originally used it. §This evil would
not be avoided by putting his namein full, for, if the name of the
manufacturer were a common one, it would be difficult for him to point
out to the public what goods were or were not manufactured by him.”
Such is the opinion of Sir John Romily. I consider the law would
recognize no property in the fanciful creation of a mark or ticket in-
tended to be used as a trade mark, and not followed up by a user;
but that, after the use of an original mark on the manufactmer’s
goods in a market, no matter for how short a time, a property is ac-
quired in the trade mark sufficient to disentitle any person to pirate
it with impunity, and this property would continue until it has been
proved by evidence that the proprietor has abandoned it. Once hav-
ing established by evidence a distinct and sole use of the mark, no
one else has a right to put the same mark on his goods, and thus to
“Tepresent them to have been manufactured by the person who.rig-in.
ally used that particular mark. As stated by V. C. Page Wood (see

Yollins and Co. vs. Brown, p. 427), the simple question in these cases
is,—“has the plaintiffs, by the appropriation of a particular mark, fixed
inthe market where his goods are sold, a conviction that the goods
so marked were manufactured by him ? and if so, and if no one else
has been in the habit of usings that mark, another man has not the
right to use that mark, so as to: commit the fraudulent act of palming
off his own goods as being the. goods of the person who is known to
have been in the habit of using it.” A. O. Ewing and Sons, as
I shall presently point out, appropriated the trade mark in 1843, and
first used it in the Calcutta mmarket, and in 1852 improved upon it,
and thence downwards acquired by use, the exclusive rightto their
Hathee ticket, the gold Elephant on the green ground, and thus are
clearly within the principles laid down in the above authority. Again,
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intentional fraud is not necessaryto be proved in these cases, and
it would, he observed, if it was for the use of the mark itself, mislead
the public into the belief that the goods were the manufacture of the
trader, who had, by use in the market, acquired the exclusive right to
the trade mark ; see Edelston vs. Edelston 9 Jur. Ch:.4¥3. In
Cartier vs. Carlile, 8 Jur. N. S. 184, Sir John Romily holds
that if it be found that the mark complained of, is a colorable imi-
tation of the plaintiff’s mark, it is quite immaterial whether the
defendant intended to imitate it, or whether he knew that it belong-
ed to any particular individual. The ground upon which a person is
restrained from using another’s trade mark is, that he is gaining an
advantage by the use of a particular trade mark, which is the private
property of another. If that principle were not followed, a man
might imitate the mark of another person of great value, taking care
not to know anything about it himself or to whom it belonged. That
" Sterling and Sons did intend to imitate the plaintiffs’ mark in 1859,
I shall show beyond all doubt, and they carried their intention into
effect, and I have no doubt the same intention existed in 1855 and
in 1857, and throughout the whole course of conduct pursued by them.
It is also clear that the plaintiffs have a right to follow the colorable
imitation to any country where they have acquired the exclusive
right‘ the user, and restrain any person in that mark, atthough he-
may be perfectly innocent of any fraudulent design; on the princi-
ple that any fraud may be redressed inthe country in which it is
committcd, whatever may be the country of the person who has been
defrauded. The case of Blanchard vs. Hill, 2 Atk 484, heard before
Lord Hardwicke, where he refused to restrain .the defendant from
making use of the great Mogul as a stamp upon his cards, has been
cited before me by Counsel for the defendant, and Lord
Hardwicke seems to hold that an injunction will only be granted,
when the use of the trade mark is being made, with the frau-
dulent design of putting off an inferior article on the public by
this meahs, or to draw away customers from another. But it will
be seen from the cases I have mentioned, and the principles to be
adduced from them, that the above case does not exactly represent
the trte state of the law, and would not, as stated by Sir John
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Rouwily in Hall vs. Barrows be followed at this day, notwithstanding
the high authority of Lord Hardwicke’s name, to the extent to which
it was carried, and on the grounds on which it is then rested. Lord
Westbury has held in .a very recent case (Edels#n vs. Edelston)
that it is not necessary for relief in Equity that proof should be given
of persons having been actually deceived, and having bought goods
with the defendant’s mark under the belief that they were of the
manufacture of the plaintiffs, provided that the Court be satisfied
that the resemblance is such as would be likely to cause the one
mark to be mistaken for the other. I mention this principle as it
was alleged in the course of the argument for the defendants, that
the plaintiffs had not proved that they had been injured in their trade,
nor had they produced any witnesses from the Bazar to prove that
they had been deceived.

I shall now turn to the cvidence. I have no doubt, whatever,
indeed there is no room to doubt, that A. O. Ewing & Co.,, first used
the gold Elcphant on the green ground, which I shall in future call
the Hathee ticket, on Turkey-red dyed goods imported into the
Calcutta market. Prior to the year 1852, a very material date in
this suit, they used a gnark beartng a device of 4 gold Elephants on
@ green back ground. This is Exhibit “L” Whether that %icket,
which in dimensions is precisely the same as the trade mark now .
used, was placed on their goods as one ticket, or distributed into
four, therc is no evidence. If p::rted into 4, each tickct would then
be a fac simile of the one used by the plaintiffs in 1852. 'This
partition of the ticket into four is only a suggestion of the defen-
dants’ Counsel supported by the not very satisfactory evidence of
Mr. Robert ‘Scott, taken under ,the Scotch Commission. When on
cross examination he says— If we used the ticket marked “L” at all,
it might have been used in 1852 and onwards, because we always
had small tickets of the same design as the large ones. If used at
all it might have been for two or three years.” This is not positive
evidence, and does not refer to the mode of use prior to 1852. Mr. Scott,
on a subsequent day, however, proved an extensive use of the ticket
L, but in what form he does not say, by A. O. Ewing & Co,, since 1816,
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and produced the engraver’s bills and receipts for many thousands.
Mr. Miller, a partner of the firm of A. O. Ewing & Co., also proves
that ticket “L” was used on goods sent to Calcutta by his firm
during the who® time he was partner, viz. from June 1843 to
June 1855. * .

It is important to notice that A. O. Ewing and Co. first started in
business in the year 1845, and the block from which ticket “L” was
taken, was designed and engraved prior to the year 1841 ; hence the
defendants take up a strong position with regard to the trade mark.
They prove that, prior to 1852, it was supplied to other Glasgow
Houses than to A. O. Ewing and Co., and it is clearly proved that it was,
and that it existed before that firm was founded. But there is no
proof that it was used for the Indian market by any firm, other than
A. O. Ewing and Co, or any proof given of its use any where else.
Hence, there does not appear in the evidence any bar to the plain-
tiffS' acquiring a property in this mark, by actual use. The mere
designing a trade mark, unless followed up by a user, confers no
property in the mark.

I come now to deal with the next material evidence relating to
the plaintiffs’ right to the exclusive use of thig mark. 1t is satisfac-
torily*established that A. O. Ewing and Co., in the year 1852, had
engraved and thenceforth used the trade mark, Exhibit A, which is
apparently an enlargement of one of the four Elephant designs on
Exhibit' L. This trade mark they continued to use on goods shipped
to Calcuttaidown to May 1860, and in the trade mark they insist
they have acquired such property either from 1852, or the first user
of Exhibit “L” in the Calcutta market, as will enable them to
prevent any infringement or use of any colorable imitation of the
mark by any other firm. Ewing and Co. made a further change
in the ticket, not in any way altering its character as their distinct
trade-mark, but apparently for better security, and as affording
an additional warranty to dealers, both European and Native,
by affixing their names in English, Bengalee, and Nagree, on the
label. This addition to the label which, in my judgment, does not
affects the already acquired title to the use of Exhibit A, or any
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ticket lesembhng it, was made on the 2nd day of May 1860, and
the label is now thc one in use by them. So much for the plamtlﬁ's
proof of the user “of the Hathee ticket. A large body of evidence
has been given relating to the wse by the plaintiffs of a smaller
ticket varying ‘at different times, simultaneousty Wlth thé’ iatget
ones, and it has been argued that this shews they fiad ‘no _ defined
ticket, or that they set up no right to any particular mark; but I
have no hesitation in holding that they had a perfectliberty to
resort to as many sizes as they pleased, or to the alterations they eff-
ected in the ticket, without parting with their acquired rightto the
exclusive use of the Hathee ticket, for none of these changes really or
materially altered the leading characteristics of the ticket, or made
it the less Ewing Company’s trade mark for their Turkey-red dyed
goods, and it will be seen on reference to Hall vs. Burrows that 1
am supported in that view by the authority of that case. With
these observations I dispose of the evidence as to the small tickets.
As to the multitude of other and different Elephant marks produced
to the Court, they have but little to say to the merits of this case,
many of them not even approaching to a rescmblance of the plain-
tiffy’ trade mark. I have disposed of the defendants’ evidence as
to the use of Exhibit . There is no attempt shown by the
evidence to establish *a title to an Elephant mark resembling the
.plaintiffs’ until the yeaT 1353, from which date they allege a right
and property in a trade mark resembling.in all its general features
the one used by the plaintiffs simce 1852, down to the present day.
They cannot full Dack on the use of*Exhibit “L,” for there is no
evidence that they or any one egse save the plaintiffs, have used the
mark in the Indian market, lnd for ought the Court can tell from
the evulef.xe it may never have been placed on’a single bale export-
ed to any market in the world; hy any other fir. The mark en-
graved for Sterling and Co’s ufie in 1853, is Exhibit © A-A” very
closely resembling Exhibit FF,” the mark complained of. The
defendants prove the engraving_of this ticket in 1835, and produce
the drawing from which it was taken. I have no Kesitation in
finding as a fact, that exhibit “A-A”so closely resembles the trade
mark of the'pla.intiﬁ's in the écnéral features, as to 'be a colourable
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hitation of their trade mark. The designer of this so-called ongmal
trade mark states, to use his own words, that he was aided in
making the design from impressions contained in the Illustrated
London News of, I think, 1854, but I am not sure of the precise
year, and I candidly confess, I think the additional aid he obtained
was from the plaintiffs’ mark, no matter from what source he pro-
cured it, in Glasgow. Supposing that the mark or ticket when
completed. resembled by accident the trade mark of the plaintiffs,
that, I apprehend, would be no decision to this suit, inasmuch as the
use of a similar trade mark, innocently and without fraud, by the
defendants, subsequent to the acquired property in the plaintiffs,
ought to be restrained on the ground that it is calculated to 'mislead
the public and injure the plaintiffs. Ticket “F,” complained of very
nearly resembles exhibit “ A-A,” but the altérationis scarcely notice-
able, and I believe has been effected by an crasure and the filling
up two or three small palm trees. 1 have now to -allude to
two other tickets putforward by the defendants, and which are
material to notice, viz. “C” and“G-S.” Exhibit “C,” I am now justi-
fied in saying, is not distinguishablefrom the plaintiffs’ trade mark
Exhibit “ A,” except upon a very minute examination. It was the
use of this ticketin 1860 in the Calcutta market .which first came to
the plaintiffs’ knowledge, and up to that date there is no reliable evi-
dence on the record, that Sterling and Sons cver introduced Turkey-
red dyed goods into the Indian market with any of the marks pre-
viously mentioned, although there is a general statcment of Mr. Steel’s
to the contrary, to Which I shall presently have to advert. Mr. Yule
has stated that he had seen ticket “ F” sent on geods efported by Ster-
ling and Sons to the East, but gives no date, and does not say whether
it was used on Tulkey-red dyed goods, or that the goods were sent to
the Indian or Calcutta market ; and on reference to the body of teati-
mony given for the plaintiffs, I allude to the evidence of Mr. Kilburn,
Mr. Williamson, Mr, ~ Mackey, and Mr. Grant, all lead to the one
conviction ; viz., that before 1860, Sterling and Co. did not attempt to
dispose of.their Turkey-red dyed goods bearing a trade mark resem-
bling the plaintiffs; on the contrary, it would appear, they used & pe-
lican, and a vase, or some other design on their Turkey-reds.
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1k appéars to e to be clear, "when first Sterlmg and - Company
thoughit of using the trade mark closely resembling the pla.mtlﬁ“s,
as well s their object.. ' Mesérs Lyall, Rennie and Co:, ‘were
Messrs Sterling and Co’s agents in the year 1859, and Wrote
a letter to them, dated the 8th September 1859, o This has been
pI'Oduced and given in evidence with Sterling and Son’s reply
thereto, dated the ard November 1859. Messrs. Lyall, and
Rennié, after calling attention to the subject of the tickets™ used by
Sterling and Sons, and stating that ¢ your T. R. Mulls ikewise' do
not meet with much attention, but this is attributable partly to a
change in ticket, the one now uséd being a Buffalo’s head, whereas
the one you used formerly went by the name of the Horse ticket, - on
account of the design it bore, and was well known in the market. A
change of ticket should never be made, unless particularly pointed out
by us, as doing so often proves injurious to the sale of the goods,” go
-~ on to give the following suggestion :—* We enclose & ticket now used
by Ewing and: Company ; it is a great favourite, and we would
recommend, your adopting something of the sort for all your goods
with the exception of the sarries, scarfs and handkerchiefs” The
ticket enclosed, is plaintiff’s Exhibit A.” Sterling and Sons in answer,
acknowledge the receipt of that letter, and state they have given
their best attention to its contents; it also contains the following
passages :— “ We would also wish you tokeep your eye closely on
the imports of Ewing and Co. and at all times send us home sam-
ples of any patterns or style that®may be preferred to ours” * * *
Respecting your remarks in tlw letter of 8th September on the change
of our ticket, Mr. Wright h@s written jor ‘them, and we have
only further to say that we dre getting reagdy a close imitation
of the favorite Ticket you emiéed, and which we intend to adopt in

Suture“

After that letter, what beconfiés of the argument put forward, that
the ticket' Exhibit “ C ” whicf came out subsequently on Sterling
and Sons goods, was not an unﬁatmn, and what becomes of ﬁe defen-
dants drguments that Sterlmg and Sons had spquired a propen;y in
their trade mark in 18535, or. arlier, in the face of an zvowed ad-
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mtsston that they prepared a-tradé mark in 1859 to closely rmxta.te
this” plaintiff's trade mark? To the eye of any person, Eiiropsan-or
Natlve, this trade mark “ C,” as "well as* Exhibits “F”and Q. 8. are
what they proféssed to be; —-tmde marks calculated to d@eewe Native
dealets and others by their general resemblanceto that of the plaintiffs,
and were useéd in this market, not accidentally, or as the bond " fide
trade marks of Sterhnn' and Sons, but by design and a.arangemen‘t and
1 endorse the statemient of V. C. Page Wood in Colliris & Co. v.
Brown, Short of indictable offences, nothing can he more discredita-
ble than this course of proceeding. The plaintiffs became acquain-
ed in Janudry 1861 with the use of Exhibit “C” on Sterhno- and Sons’
Turkey-red dyed goods, sent to their agents Schoene, K1lbum and
Company, and wrote a complaint on the 7th day of January to Ster-
ling and Sons, and on the 8th received a'reply in reference to the
complaint, and I cannot avoid alluding to this correspondence.
They state in this letter the following excusc: ¢ On examination
we find that the goods referred to were an order wé had received,
but which owing to late delivery were thrown on ow hands; we
were consequently induced to ship them on our account, and, as
in doing so, we wished to avoid our usual mark, without, however,
intending to interfere with the mark of any other house, our shipping
clerk adopted the one in question. We had no intention of
following out the mark apd ticket, but now that the matter has been
brought before us, you may rely that we shall not again recur to
them.”

Now, what does this letter prove 7 To my mind, first, an admis-
sion of an infringemegt of the plaintiff’ trade mark ; secondly, the
admission of the use of a different usual trade mark by Sterling and
Sons on Turkey-red dyed goods ; thirdly, an ddmission that A.'O.
Ewing and Co., had .a property in the trade mark infringed, and
fourthly, I regret to say, that it convinces me that the “firm of Ster-
ling and Sons were not a.ctmg fairly and honestly in the matter.
Reading this letter with' their former letter of the 8rd November,
‘1858, would any pérson of ordinaty intelligency believe fhat the
tradé’”marlt was placed on the bales -delivered in Qalcutta in 1860,
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for. the ressons set out in Sterling and Co’s latter -of the 8th
J anyary 1861 ¢ I think their conduct is. lnghly blameable After
that letter I protest I cannct see what -ground -the- defendants have
now for alleging that the plaintiffs. acquired no, title -in the trado
mark. -But I have other matters that I am’ ohhgegl to adveit to
before T-can close the full cobsideration of the evidence. After thie
withdrawal by Sterling and Sons of the . ticket “C,” the plamnﬁ's
heard no more of any attempt to infringe their trade mark until
Decpmber or January 1863, when they learnt that the defendants
were selling Turkey-red dyed goods imported by Sterling and Sons
bearing an Elephant ticket, closely imitating their trade mark. The
mark complained of is Exhibit « F.” .
. As to the identity of the trade mark used by them, the defendants
endeavour to show that the plaintiffs are not exactly aware of what
ticket they impeach, and as proof, they show that Mr. Murdock
identified Exhibit “G-S” as the one complained of, which has Wm.
Sterling and Sons, engraved on it, whereas, Mr. Ewing under the
Scotch Commission swore that “ F” was the one complained of But
ticket “F.” was put into his hands. On examination I must say it
was most natural he should say it was the one complained of, as
they so mnearly resemble each other. Both, or either, are, in my
opinion, colourable imitations of the plaintiffs’ trade mark.

I cannot pass over the evidepce given by Mr. Steele without
observation, inasmuch as he goes further than any other witness in
attempting to.make out a case for the defendants. Mr. Steele asserts
in his affidavit sworn to opposeithe injunction, that “ Sterling and
Sons have for the last 10 or 12 years used on Tdrkey-red dyed goods,
shipped by them to’ Calcutta forsale, the ticket complained of, and
which is annexed as Exhibit “ §3-8” to. Henry Murdock’s a.ﬁidavxt.,
and I myself durmg that time blve known the said ticket 80 nqw
complained of, on goods so sent but-to this and other Indian markets
by the said Messrs. W, St?hng and .Sons” If this statement
of Mr. Steele.. was supported by . any ev1denee, it would make
a strong case for the deiengianbs, but it seems to me to be
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wholly- desutute of faundauon. “There is 1o évidence to show that
Sterling and Sons sent Turkey-red dyed goods to the Calcutts’ market
mth any mark resembling the plaintiffs, before 1860 ; again; “G-8”
18 certainly only a reproduct;on of Exhibit “F,” which Yule has proved
to have been produced in 1357 from the deslgn “A-A,” engravsd in
1855. I have little doubt that after the compulsory “withdrawal in
1861 of Exhibit “C,” the defendants fell back on Exhibit “ F” or * G-8.”
If “G-8” as a.Ileged by Mr. Murdock, and the use of which is sought
to be restrained, it was the old mark with the addition of Sterling
and Sons placed on it, and the blotting out of two small palm“trees,
under the Elephant’s trunk, or if Exhibit “F,” as attempted to be
- shewn on the cross-examination of Mr. Ewing, it was the ticket as
reproduced in 1857. SoMr. Steele’s evidence as to the use of this
ticket for the last 10 or 12 years cannot be relied on, and it is to be
regretted that the same assertions are to be found verified in his
written statement filed in this cause. Looking then to the ticket
complained of, and to the evidence in this cause, I have no hesita-
tion in holding that the plaintiffs have, ever since the formation of
the firm, established a right to the use of the Hathee ticket proved
in this case, and that the mark used by the defendants isa coloura-
* ble imitation of the trade mark belonging to the plaintiffs. I, there-
fore, direct a perpetual injunction against the defendants to restrain
the use of the plaintiffs’ trade mark. The defendants to pay to the
plaintiffs costs to be taxed on scale No. 2

Decree accordingly.

S, M‘gmsoommm’ DosSEE vs. NILMONEY CHUNDER AND OTHERS.
" Euceptions to Master's. Report.
The Advocate-General with Newmarch and Woodroffe, for plamtlﬂ'.
. Eglinton with Hyde, for defendants.’

‘The plaintiff in this case was the widow of one' Augmst Stb
.Mudoosoodun . Chunder, who was the son of one Ram- - - 1864

tongp Chunder and brother of the defendants, The brothers had lived
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. joint in food, worship, and estate. The object of the suit was to
establish the Will of Ramtonoo, o.nd to ascertain the plamt1ﬁ"s
nghts therem .

On the 19t.h of August 1861, 1t was referred to the Msster to
take am mocount. He reported that at the death of Mudoosoodun
hid one-fifth share of the accumulations and increase of the Jomt
property moveable and immovable of Ramtonoo, amounted to Ka.
87,227-12-11. This report was excepted to by both parties, and the case
now ggme on for argument upon exceptions.

Peterson, . J. Before I .decide upon any of the points men-
tioned in my minute of the 10th ultimo, I think it rightto remark
on the evidence, oral and otherwise, given by the defendants in res-
pect of the items on which I required information, and as to. the
general mode in which the case has becn conducted by the defen-
dants. This case was referred to the Master as far back as the 9th of
August, 1861, The defendants, the accounting parties, filed their
first state of facts on the 17th day of January 1861 : they kept.
filing in- pursuance of the orders of the Master further and better
states of facts, dclaying the suit in every way. .The facts relating to
the account of the estate after Mudoo's death were filed in March
1363, and subsequently mentioned. The state of facts relating to the -
estate, at the different statement of facts filed, are throughout, as faras
I can see, full of false statements, With regard to one item in the
account of Ramtonoo’s estate, namely, the charge of a very large
snm for pickaxes, I have alrea.dy, in my remarks on the exceptlons
filed by the, plaintiff and defendant, made some comment. No
doubt thefe is some excuse forginaccuracy, in respect of states of
facts relating to the years, when the books of account were destroyed
by damp, and avLite ants (on'whi¢h point I shall have to make some
comments), but there can be §o excuse as to false suggestions in
respect of accounts when the b are in existence, and where, in
such cases, false suggestions aré made, they must, in my opinion,
have been wilfully made for somé improper motive. Unfortunately,
states of facts are not putin .op oath, saving just exceptions -and
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errors ; a.nd although they are generally accompa.med by the craving
\lea.ve to add, alter, or a.mend os they may be advised, the leave crav-
ed does not allow them to suggest a falschood, but simply to enable a
party to exercise the power of adding and amending. I feel ‘it
my duty to meke these remarks, because I shall point out gla.ring
instances that I consider attempts to deceive the Court, with'a .

of bolstering up accounts utterly false. The states of facts I am
about to refer to, not only adopt entries from the books which must
have been known to be false, but also (whatover may be the value
of the books as evidence) omit in some places true accounts, #nd in
other places insert false items. ' In the state of facts filed on the
28th of March, 18G8, relating to what is called the iron shot ac-
count subsequent to the death of Mudoosoodun, we find in the Ben-
galee ycar '1260, on the disbursement side, a charge of 1,28,000
Rupees as laid out in the purchase of Co.’s Paper; this transaction
would, if true, have converted so much of the estate from cash into
Government Securitics. On reference to the books, there is found
an entry in the khattah, or ledger, of 85,000 Rupees as paid for the
purchase of Paper as of the 23rd of 4ssaur: in the day book of the
same year of the date 26th Maugh, we find on the expenditure side
a charge of 43,000 Rupces as expended in the purchase of two pieces
of Co.’s Paper :—one No. 34982 for 23,000, and another No. 29309 for
20,000. Now this Paper, so fir from being purchased on that day, was
actually on that day paid off by the Government, so the estate is
actually debited with a sum of mopey in respect of which it ought
to be credited. The defendant must have known this fact. But the
state of facts does not stop with this false suggestion, but goes oy
with a most important suppression of the truth, the object of which
I think is clear. In that very year only, looking to the books, I find
on the 25th Augrahon, a purchase of Co.’s Paper for 20,000 in two
picces of 10,000 each. On the 26th of Augrahon a'purchase of three
picces of 10,000 each. On the 22nd Maugh, two picces of 50,000
each. On the 23rd Maugh, one piece for 10,000 Rupees. On the
25th Maugh, one piece for 25,000 Rupees. On the 27th Maugh,
one piece for 30,000, and on the 28th of Maugh, one piece for 10,000
Rupecs, making a total.of Co.’s Paper 1,835,000, entirely omitfed from
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the state of facts. Agagn mf tke year 1264 in the state of facts,
we_find a disbursement for Givs Papor for 3, 59 ,000, amd on explana-
tion as to the purchase of a further sum of 20000, which. had
been omitted, by mistake, and entered as of the year. 1268,mt ope
single purchase of Co.’s Paper in the year 1264 is fo be faund ‘At
the close of the case, in consequence of seeing in the evidence, how
the accounts for the state of facts had been made omt, Lca'ued him,
and asked him to poipt out the several items with réespect. to the
state,of facts for 1860. After having given me the amount of the
papers set out hereinbefore, I asked him why he did not insert them
as puréhased in the yens, 1260. His answer was,, that they were. not
entered in the khattuh, or ledger. This wasg trite, but the 43,000 im-
properly placed to debt, was not'in the ledger, only in.the jabda. I
further asked him why he had entered in the state of the facts
the purchase of Co.’s Paper as of 1264 of 3,95,000, when nothing was
purchased : to this he gave no satisfactory reply.

* Tt is unnecessary for me to remark on the evidence given by him
before the Master as to the way these states of facts were made out,
and although the evidence I am about to refer to, does not relate
to the state of facts filed on the 28th March 1863, it being taken
before these, it affords sufficient insight into the mode adopted.
Bholanauth Dess, when examined on the 7th March 1863, referring
to a state of facts before the Master, says : “I have been preparing
these accounts under the directions of Baboo Aushootosh Dhur, and
whencver there is any goolmall .or difficulty, I go to his house at
night for taking directions. Bw%onauth .himself cowes, but he does
not much understand accounts. ; 1 understagd the accounts Iam ’
now making up. I receive the @.rectwns of Baboo Aushootosh Dhur,
and explam them to the Mohurfurs, who make them up under my
dnrecnona, and when made up, they are shown to Baboo Aushootosh
Dhur.” . Again thls mtness, wheh examined by the Court on the 5th -
August 1864, refemng to the sﬁ;te of facts filed on March 28, 1863,
says : “I don't kuow what they,; wrote in English : no disbursement
of 3,59,000 for the year 1264 i mm my a@mﬁ, I told Aushootosh
Dhur mo paper was purchased in 1264. “Fidso showed the mistake ; ;
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when it is not in our account I must have told him so. I swear I
gave Aushootosh Dhur no such entry as 3,59,000 disbursed in 1264
I told him the 20,000 was purchased in 1260. I did not tell him it
was purchased in 1264, but 1260. I am positive as to that.”

According to the evidence of the witness, we have the Attorney
on the record Supplymg a state of facts not only untrue in fact, but
containing false entries, and which, in my judgment, he must have
known to be false, and I must say, whatever latitude may be allowed to
the practitioner on behalf of his client, it is certainly requisite that
an officer of the ‘Court should not be a.llowed directly, or indirectly,
to put forward any statement that he knowé to be false. The suit
has been conducted on behalf of the defendant in a way that I-
must condemn, and the only result of such conduct is the presumption
adverse to the defendant, which arises on all points, when the Court
has no sufficient evidence before it. As far as I can see, the whole
attempts of the defendants have tended to one point, namely, to
postpone the final settlement of the account in hopes of tiring out
the plaintiff. As to the effect of these untrue states of facts, althuugh
the Master has by his finding virtually nullified the false entries
and rendered them of no effect, it is not difficult to see the intention
at the time they were made, and that they were purposely made
with an intention of availing themselves, at a future time, of a fur-
ther state of facts, enabling them to make charges in respect of a
certain large item, which, undoubtefily, was made, and at the time,
that is in 1260, and could not have been made according to the
accounts appearing in the books, unless the item of expenditure in

*respect of purchase of Co’s Paper were brought into the accounts
of subsequent years. Thus, an examination of the state of facts
filed on 28th March 1863, will show this according to the state of
facts of the iron shop for the Bengalee year 1260, A balance, sup-
posed to be a cash bi ance of 75,48,-14, is brfoqght down ; this with
the receipts will make a total of 3,54,923-18-3 as receipts from all
sources for that year. On the other side, the disbursements for trade
show & sum of 33,056-6-9 as disbursed for that year, and 1,28, 000 as
spent 1;1 "Co’s Paper, showmg an apparcnt balance of 1,88,8G7-4-G to
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be carried on to the next year 1261. The list of Co.’s Paper made ot
by Bissonauth and marked C. was filed, and this being before the
Court, and the possession of so much Paper belng admitted, it be-
came necessary, in order to let in the claim of 1,25,000 spent ‘for the
Temples,'to falsify the date of purchase of paper, otherwise had they
filed true accounts, it would have been seen at once that they could
not, without a sale or pledge of the Co.'s Papers, have had moncy to
make the dishursements attempted to be claimed in the state
of facts filed afterwards on the 24th November 1863. In that state
of facts it is found that they claim, as spent at Bealah for the year
1260, no less a sum than 1,25,000 on the Temples, and 21,828 ak for
that year’s maintainance, and sums amounting to 18,512 for three
years previous to 1260, making a total of Rs. 2,03,396 as expended
by them cxclusive of the purchase of Cos Paper, but the Co.’s Paper
thiey really did purchase in that year amounted to Rs. 2,20,700, so
that if they had really spentthe money for the erection of the
Temples, and the maintenance out of the monies appearing to credit
of concern, and had also purchased the paper, they would have spent
4,24,996 out of 3,54,923, or in other words, 69,173 morc than they
bhad. The nccessity of falsifying the real state of affairs in the state
of facts, is apparent. Following the same principles for the years 1261
1202, we shall have no less a sum of excess expenditure over receipts
at the end of 1262 than Rs. 1,34,545. This state of things arises
ou the accounts and items appearing in the state of facts filed by
defendants on 28th March, 25th June, and 24th of November 1863,
when the real purchases of Co.’s Papers are traced. It is found that
the above states of facts make the accounts rendered in them impossi-
ble. Nordo the books of account render the'states of facts possible ;
the books contain no cutries of the expenditure for Temples; they
are silent on the subject. As to the value of the books affording any
insight into the accounts, I sha]f comment hereafter ; but with regard
to the states of facts, I can sa.y no more than that they are mere
delusion, and, as far as I can see, put forward on the supposition that,
as the Master had held that the burthen of disproving the state
of facts was thrown on the plaintiff, they might possibly pass without
comment. It is clear to me that the intention in making up the state
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of facts in the above manner wasto enable them at a future date,
to bring in the expenditure of the 1,25,000 for the Temples,
which were really- built absut 1260, and also to hide an expenditure
igeurred in the building of those Temples, and in the purchase
of Co.’s Paper, Which would have been impossible as of that year,
according to the aecounts filed. I therefore come to the conclusion,
that the aecounts set out by the defendants in the state of facts, do
+not show the real state of things, and that the defendants had, in the
back ground, monies which they did not carry into these accounts
toighe credit of the family. There can be no doubt that they spent
a large sum of money in the Temples, and it is beyond dispute
ngsf, that they made nearly all of the heavy purchases of Co.’s Papes
~“Entered in the state of facts as of 1264, in the year 1260. The aggregate
of these purchases and the expenditure for the temples would largely
have exceeded the amounts represented as balances, and would, in
fact, have been impossible, unless there had been a fund in the batk
ground. The defendants now try to treat balances not as actual cash
balances, but as figure balances, subject te the deductions they
claimed in the several states of facts filed on the 23rd and 24th
November in rospect of items they say they paid, but in respect of
which no entries are to be found in any of the books. Admitting
for the sake of argument this to be truc, its application entirely fails
when we come to a year like 1260, when expenditure actually
proved, shows that such cxpenditure must have swallowed up every
item of balance. remaining to credit. They have to pay cash for
Co.’s Paper actually purchased, dnd also for the Temples, and as they
do not show loans for the purposes on deposit of Co.’s Paper or other-
wise, one can only come to the conclusion that as the facts of
expenditure are beyond all doubt, the accounts as rendered, and as
shown by the books, are impossible, and made to fit an imaginary
state of facts. The books have not been balanced as of any year,
and when I see the way in which entries are made'as to contingent
expenses in saltpetre accounts, involving heavy sums -utterly unac-
counted for, and quite beyond the usual routine of trade, they may,
notwithstanding the allegation of expenditure in bribing, have car-
ried in¢ their bovks a very large imaginary expenditurc to lide
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monies credited, and of which abundance of proof might have been
obtained. With regard to the books a8 evidence, even primd facie,
as far as I can see, they are in no way whatever properly kept. As
they were not translated, the Court had not the means of knowing
whether in the mode of keeping them generally, they’were correct or
not ; congsequently I referred them under Aect 8 of 1859 to Baboo
Kadarnauth Bhose, who has been for many years attached to the
Master’s Office. He has made his report, and that will speak for itself,
During the argument, however, Counsel pointed out several instances,
from which it was impossible to come to ‘the conclusion that the
entries in the account bad been made. contemporaneously withsjthe
transactions referred to; for instance, with regard to the 1,42,500, the
money received from the Government gun-powder works as the price
for saltpetre, the sale of saltpetre and the price is made to appear in
the Jubda as if made on that day, when, in fact, the order for pay-
meht for the saltpetre was made some six or seven days previously,
and in respect of saltpetre, the delivery of which was going on from
day to day for some time. Again on the same day, the 25th of
Assaur, an entry in the Jabda relating to the purchase of Co.’s Paper
sets out the numbers of the papers delivered, whereas, on the evi-
dence, the papers themselves had no existence for some days after-
wards. Again the eutry of a purchase of Co’s Paper for 43,000
Rupees on the 26th of Maugh 1260, when the fact was, paper to
_that amount was sold, shows that the books were not properly kept,
and leads me to the conclusion that they were fabricated for the
purposes of the suit. Again, the books do not contain accurate
entries as to the receipt of interest on Co’s Papers, which they
actually received. In this item alone they have debited themselves
short with very large sums, during the time when it was a mere
matter of calculation, as to what the intercst was on the 8,15,000,
admitted as being in Company’sfPaper. Again, the large expenditure
of 125,000 for the Temples, th# payment of 67,000 to the Attorneys,
which, no doubt, was made, of~ which there is no entryin any
of the books, lead me to the conclusion that it is impossible to say
that the books are correctly made. Bissonauth, in his evidence, states,
that the entries in the Jabda were made day by day ae they
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oceurred ; that is the ordimary . practice, but if so, it is impossible
that the Jabdas put forward are the real ones. The books for some
reason or another were-.not brought in until September 1863 ;
and, although it is a.Ileged they were kept in the Attorney’s Office
all the time, I'am by no means satisfied that they neverleft the
Office.

On the subject of the books actually produced, I must observe that
in the schedule to the answer they set out distinctly what books they
have, and what, books are ina delapidated state and destroyed by
white ants. Now, although in the answer they state they have the
Fuohia Jabdg books from 1243 to 1249 inclusive ; in their state of facts
they give no accounts for any of those years. The books for the ycar
of Mudoosoodun’s death, and a year previously thereto, secmed to be
in a tolerable state of preservation, but none are forthcoming for the
two or thiree years previous to the death. Now, I must observe, that
the two or thrce years previous to the death of Mudoosoodun are of
all importance to the plaintiff’s case, as the extent of her right to after
accretions, must be regulated by the extent of her right at the timc of
Mudoosoodun’s death. Now all written cvidence. of accounts is
wanting as to that particular epoch ; large quantities of Co.’s Paper
must have been purchased about that time, but of this, there is no-
where any evidence forthcoming. At the time of filing their answer,
it is quite clear that they had full parhlculms of the estate, as they tie
‘themselves by oath; not only to an amount of Co.’s Paper, but-also as
to the dates, numbers, &c., identifying the very paper. Now at the time,
the answer was put in, they could not have had the large portion of
the paper with them so as to olitain those particulars from the face of
the papers themselves, as the greater portion of it had been either
paid off by Government, or converted into Paper of the 4 per cent.
loan; wheh, however, they come before the Master, the surviving
defendants can give no account whatever as.to the Company’s Paper,
and all they can say is, they know what was purchased since, and
the method is adopted of treating all that does not appear in the
books as having been purchased since, as having been purchased prior
to Mudqosoodun’s death. No doubt the books prior to Mudoosoodun’s
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death showed really what was purchased, and as they had, at time of an-
swer fixed themselves to eighty-one pieces asthen existing, and of the
value of 8,15,000, it was evidently their olject to make Mudoosoodun’s
estate as small as possible, and so to give his widow as sinall as possiblea
share of the accretions. I can therefore come to-no other -éonelusion
than that the books for those years have been improperly made away
with. I am by no means satisfied with the mode of custody of
the books in the Solicitor’s Office previously to their being ‘ brought
into the Master’s Office. The Master seems to think there was ample
opportunity during such custody for the defendants to do as they liked
with the books, and my experience in this country has led me to
the conclusion, that the destruction of docdments by white antsis not
always purely accident, and the results of years laying by. Nothing is
easier than to preserve documents, if their preservation is essential, or
to get them destroyed, if their cestruction is desired ; put the docu-
ments in a damp room on the floor near a wall, and in two months
but few traces of the documents will be found. I am not satisfied
cither with the genuineness of the entrics in the accounts, nor yet
with the mode in which they have been kept, and although evidence
might have been given as to the transactions recorded, especially
those of the last few years, none whatever has been ‘given. Bisso-
nauth Chunder for several years seems to have taken an active part in
the business, but still when examined, he could speak to points asked
.by his Counsel, but whenever the opposite side, or the Court asked
him for explanation, he was always silent and referred the Court
to the molarrirs who wrote the accourts. I hold that the books
were not primd facie evidence of their contents as against the
plaintiff since the death of hef husband, b.ut even had the Court
given special direction under Actt VI of 1854, it would be impossible,
having regard to the mode in Ywhich they have been kept, and the
evidently false entries lwreinﬁefore referred to, to treat them as

evidence.
With regard to the evidence given in support of the books, it is

absolutely worthless. The only surviving defendant, Bissonauth
Chunder, who ought to have been!able, and who, in my opinion could
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have given valuable evidence, professed ignorance of everything,
althcugh he showed in one or two instances a very kaen appreciation
of . the Learing of questionsgfor.instance on a former day his Coun-
sel in argument maintained that the 1,25,000 Rupees expended in
building the Temples, should be charged to the estate genésally, as it
was expen.deé‘ under the directions, in the father’s will, upon which
the Court intimated that if so, it must come out of the father’s
estatc, and not out of the accretions gemerally, and would not be
charged against the plaintiff's share. On the following day, the
Court asked Bissonauth whether they had built the Temples in
pursuance of the instructions in their father’s will. This he altogether
repudiated most positively, until his deposition in the former
suit was read to him, in which he most distinctly swore when he was
trying to set up his fathar's will, that acting under the instructions
therein contained, they had Luilt the Temple as soon as ever they
could get the Land suitable for the purpose. It is needless to re-
count more instances. The above are my views generally as to
the value of the books as evidence, and also of the evidence
in support of the books. I shall now give, where I think it
necessary, my rcasons for my decision. With regard to 85,000
Rupees, representing the four pieces of paper numbered 13,218
to 13,216 inclusive, 1 have no doubl whatever that the papers
were purchased by the loan acknowledgment, dated Assaur 28rd
1260, or 6th July 1833, and I do not think there is any doubt, but
that the monies, with which they were puxchased, formed a portion
of the 1,43,000 received from the Treasury on that day. Did the case,
as to those papers for the Rupees 85,000, depend alone wupon the
fact, as to thosc identical papers coming into the possession of
the defendants after the death of Mudoosoodun, I should have no doubt
upon the point, but this important question arises:—What was
done with the Co.’s Papers and cash admitted to be in the defendants’
hands at the time of Mudoosoodun’s death ? non constat, that there
was not even more Co.’s Paper in their possession than admitted in
their answer, and non constaf that a considerable portion of the Pa-
pers sctuglly purchased in the English year 1858-34, that is the
Bengahegar 1260, and debited in the books of the Bengalee year
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1260, was not purchased out of the proceeds of Papers belonging to
the estate at the time of Mudoo’s death. The Bengalee year 1260
was the time when the Government of India converted the then
existing 5 per cent. loan into a 4 per cent. loan, paying off at par
those who delivered to take possession in the 4 per’cent. loan, and
it strikes me as probable that the very large purchases of paper of
that year, although debited in the books as new purchases, were
bought by monies arising from the sale, or conversion, of some of the
Paper belonging to the estate at the time of the death of Mudoo-
soodun. There are some suspicious circumstances appearing on the .
face of the books of that year, and they lead me to a strong suspi-
cion that, at the time the books were brought in, some tamper-
ing was going on to make the books fit. the state of, facts. In the
first place there is only one entry to be found in the Khottian or
ledger, as to the purchase of Co.’v Paper, and that isof the Paper
purchased with the Rs. 85,000, and it will be observed, that when
the Court asked the witness Bholanauth Doss, as to how he only
inserled in the account he made for the state of facts, the items for
the purchase of Paper for the 43,000 and the 85,000, his answer was
« I did not find them in the Khottian ;" in the Khottiun, however
there was only onc cntry of Co’s Paper, namely, that of the Rs.
85,000, and as far as the Court could see, there was no Khottian entry
of any Co.’s Paper whatever, except that one, for any of the years. The
Jabdas, however, contain entries of purchase of Paper for upwards of
two lakhs of Rupees, independently ofthe fictitious entry as to purchase
of Co’s Paper for 48,000, which was, in fact, a sale or equivalent to it,
as the Government paid off that amount. I cannot account for that
single Khottian entry in the books, or the fictitious entry of the
purchase of the 43.000 Rupees Paper, coupled with the fictitious
state of facts filed on the 28th day of March 1863, making the pur-
chase of the Paper as of the yéar 1264, when not a penny was spent
in the purchase of Co.’s Paper,} except on the supposition that the
accounts and the account booKs were cooked, to make a case out
favorable for the defendants, and although I am of opinion that the
defendants show by independent evidence the fact of the purchase of
the four pieces of Paper for 85,000 Rupees, ard havel given evidence
[{
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to lead me to the conclusion that the identical Papers were purchased
out ‘of the 1,43,000 received from the "Treasury on account, of saltpetre,
still they no way show what became of 8,88,000 Rupees admitted to
be in possession at the death of Mudoosoodun, or of the cash in
silver and notes; which amounting to 75,000 Rupees are admltted in
their answer to be in their possession at the time of Mudoosoodun’s
death, but start with a cash balance of account for Rupees 29,863-15-9
as per state of facts filed by them on 11th September 1868, which,
in face of the admission made by the answer,is allowed by the
Master as the cash balance at the death of Mudoosoodun. If, there-
fore, I were to allow the defendants the benefit of the Co.’s Paper
to the extent of Rs. 85,000 to be deducted from the estate as existing
at to the time of the death of Mudoosocodun, I should allow the
defendants, who have never given any account of what the Paper
really was, save by their answer, to reduce the estate as admitted in
their answer, as Co.’s Paper from 3,83,000 and cash 75,000, including
a total 4,63,000, to 4,37,000 less 85,000, or 3,52,000 Co.s Paper, and
cash balance 29,863, making a total of Rs. 3,81,363. In the absence,
therefore, of all evidence showing really what was the Co.’s Paper ex-
isting at the time of the death of Mudoosoodun, and with the fact of
the admission in the answer as to the amount of Co.’s Paper and cash,
the only way in which I feel justified in treating the ecase is to take
the amount of Co’s Paper and cash as admitted by their answer, as
the amount ofthe estate in Co.’s Paper and cash at the time of the
death of Mudoosoodun, as I have remarked, in another portion of my
judgment, the defendants at the time of putting in their answer, had
not the material from which they gave their answer on oath : however,
when they come to account before the Master, they bring- forward a
state of facts not fortified by any oath with regard to all the states
of facts filed. Since the 24th February 1863, there has been no verifi '
cation of a fact on oath. The Master has taken the accounts as true, save
and exycept where the incorrectness has been discovered by the plain-
tiff. In fact, the accounts of the estate since the death of Mudoosoo-
dun have not been supported by oath. With regard to my reasons
as to the,disallowing the heavy contingent charges for sa.}tpet.re,

have shqwi in my Judgment Iy reason suﬁcxen’oly
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As to the 1,25 ,000 éxpended in the building of the Temples,'
as the Temples iwere certainly built, and as not ome item of the
expenditure is charged’in the books, it is clear that the expendxtm‘e
must bave been made out of monies which have never been
brought to the credit of the joint family. Howover, as the etection
of the Temples was distinctly ordered in the will of Ramtouoe,
I assume it has been made out of his estate,+ and think it oug'ht
to be deducted therefrom ; the effect of this will be to make
the joint estate larger by the sum of 1,235,000 at the time of
making the decree. There is only one more point on which I .
have a few remarks to make.. I have before observed, that,
although the Master has throughout treated the balances in the
schedule to his account as cash balances, no exception was made to
this, and I note, that in the state of facts filed on the 28th of March
1863, containing the fresh account commencing 1255 B. ¥., and lasting
with a cash balance, the language used in the subsequent year is simply
balance. There has been an object i this, and the intention I take
it was to treat this simply as a figure balance, liable to be reduced
by carrying to debit, items covering a number of years, and which no-
where appear in the account books. These items intended to be
charged were the crectiong of the Temples, the cost of maintenance,
and the Attorneys Bills. Bissonauth, during the time he was under
examination, and whilst I was making some comment on the subject
of the cash balances, volunteered a statement that the only real cash
balance was that of the first year 1255. What he means by this, I can-
not say : the defendants have altOﬂether ceased purchasing Company’s
Paper, and no account is given 45 to what is done with the balances.
The only conclusion is, that the books referred to are not the real books
It is impossible to believe tha} sums amounting to 1,25,000 for the
building the Temple, and Rupess 67,000 for the payment of Attorneys,
caunot have been taken from fhe joint funds, and not a trace of
their expenditure to be found jn the books. In the absence. of all
proof, as there is no doubt of the fact of payment, I must presume
that they had funds other tha,n those accounted for. I must, in con-
clusion, remark, that the who]a of the proceedings before me have
been most unsatisfactory, To me it has appeared -that the defen-
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dants have purposely kept back every thing from the Court, in order
that they might, in the confusion, get & better chance of appealing
.with success. The Counsel for the defendants has displayed great
perseverance and ability in his conduct of the suit, and this he has
done with very little assistance from his instructors,

CHITTO SHEIE AND OTHERS, (Defendants) Appellants.
Versus.
KAz MuzzurR HossAIN, (Plaintiff) Respondent.

A, having brought an action against B, was allowed to withdraw
with leave to bring a fresh auit, and was also ordered to pay the
costs. Held, that the payment of the costs mot having in terms
been made a condition precedent to bringing a fresh suit, the
Court had mo power to stay proceedings on the ground that the
costs had not been puwid.

Held further, that the Court of Appeal had mo power to enter-
tain the question, as the order was in the nalure of an inter-
locutory one, and therefore mot within its jurisdiction.

In an action brought to recover possession of certain land in
Calcutta under the new Procedure Code, and heard before Mr. Justice
Wells, the Counsel for the plaintiff after opening the case and
calling several witnesses, found that he would be unable satisfactorily
to establish a certain pedigree upon which his title to the land rested,
and applied to His Lordship to be allowed to withdraw the suit with
leave to bring another under Section 97 of Act VIIL of 1859. Li-
berty was granted, and the plaintiff was ordered to-pay the defendant
his costs. - The order, however, did not in terms make the payment
of ‘costs a condition precedent to the liberty to bring a fresh suit.
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- The plaintiff, pursuant to the leave granted, instituted another suit
in respect of the same property against the same defendants in the
former suit, joining other parties as defendants with them, but the
plamtlﬁ' did not, before domg so, pay the costs of the former aetlon.

On the 7th of July last, an apphcatmn was made to Mr. Justice
Macpherson, for an order to stay the proceedings in the suit, until the
costs of the previous ejectment suit were paid by the plaintiff to the
defendant.

Graham, for the defendant, contended that the plaintiff July?,
ought to be restrained from bringing a fresh suit against the 1864
defendant for the same cause of action, until the costs in the former
suit were paid. The Rule of Practice undér the old system was clear
enough, and there was no reason why being based as it was on equity
and good reason, it should not apply now.

Woodroffe, for the plaintiff, maintained that the Rules of Practice
under the old system had no application now. The case must be
governed by Act VIII, which made no provision of the kind.

*Macpherson, J., said, he was of opinion that the old Rules of Prac-
tice had no application in this case. The question was entirely ruled
by Section 97, of Act VIIL of 1839, which enacted that “if the
plaintiff at any time before final judgment satisfy the Court, that
there are sufficient grounds for pernittting him to withdraw from the
suit, with liberty to bring a fresh suit for the same matter, it shall be
competent to the Court to grapt such, permission, on such terms
as to costs, or otherwise, as it mpy deem proper. The proper course
for the applicant was to have ﬁ)phed to the Court granting leave
to withdraw at the time, to make the costs of that suit a condi-
tion precedent to the bringing of the second suit, inasmuch as the
Section of the Procedure Code vests absolute discretion as to the costs,
or otherwise, inthe Court orJudge granting such permission, to with-
draw. This, however, had not been done, The order which had been
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made in the former suit was, that the plaintiff should be allowed to
withdraw, and that he should also pay the costs.  He thought that
under the circumstances it was not in the power of the Court to
stay proceedings. The application must be dismissed with coits.

The application was accordingly dismissed, and the defendant now
appealed against the order.

. The Advocate-General contended, that the defendant, was Sept. 7,
entitled to the costs of the previous ejectment in which the 1864
proceedings had been withdrawn, and that the plaintiff ought not
to be allowed to proceed with the present suit until such costs
were satisfied ; and he cited several cases decided in the English
Courts, in which proceedings in a second ejectment had been stayed,
until the costs of a previous ejectment were paid.

Woodroffe objected that the refusal of Mr. Justice Macpherson
to order a stay was not a “ judgment or decree,” and could not, there-
fore, form the subject of an appeal, the Civil Procedure Act Section
II of the Charter allowing an appeal in respect of a “judgment or
decree only.”

The Advocate-General for the defendant contended, that the words
of the Code ought not to be restricted to a final judgment disposing
of a suit ; but that it comprehended a decision in a matter relating
to a suit : and he also contended that the order related to the ex-
ecution of a decree, with reference to which an appeal is given by
Section II of Act XXIII of 1861.

Norman, C. J., I am of opinion, that the Court has no jurisdic-
tion to entertain the appeal The application to Mr. Justice
Macpherson was an interlocutory application, and his refusal to grant
the order was final. The case does not fall within the Section,
giving an appeal from orders relating to the execution of a decree.
The appeal must be dismissed.

Levinge, J., concurred.
Appeal dismissed accordingly.
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~ In THE MATTER OF MUDDOOSOODUN Doss, a Prisoner in the
- Qreat Jail of Caloutia. ‘ ‘

A decree of the late Supreme Oourt must be treated as a decree
of the High Court, and as subject to the provisions of Act VIIL,
except so far as the application of any provision pf Act VIII,
would deprive a party of .any right, or privilege, under the old
Procedure.

In this case the prisoner had been arrested under a Sept. 2s,
ca. &u. issued in execution of a Judgmént of the late  1844.
Supreme Court, and had been detained in Jail for more than two
years. He had attempted to take the benefit of the Insolvent Act,
but his petitien had been dismissed on the ground of fraudulent
conduct. . .

Newmarch now moved for the discharge of the prisoner under
Sec. 278, "Act. V1II; which enacts that “No person should be im-
prisoned on account of a decrce for a longer period than two years.”

Eglinton for the judgment creditor maintained, that Sec. 278
Act VIII applied to decrees of the High Court, and not to decrees
of the late Supreme Court. To discharge the prisoner, moreover,
would be to act in opposition to the Insolvent Court, which had
adjudicated upon the prisoner’s case, and denied him any relief.

_Phear, J. said, the real question in this case was whether the

decree, on account of which the prisoner was in custody, being a
decree of the late Supreme - Court, might be considered a decree
of the High Court, within the meaning of Sec. 278. He thought
upon consideration of Sec. 12 of the Charter, that a decree of the
late Supreme Court must be freated as a decree of the High
Court, and as subject to the provisions of Act VIIIL, except so
far as the application of any provision of Act VIII. would deprive
a party of any right or privilége under the old procedure. The
application of Sec. 178 in this c%e would not be the taking away
but conferring a privilege. Even under the present clauses of the
Insolvent Act the prisoner could not be detained for more than two
years. The prisoner was entitled to his discharge. '

Order accordingly.

-
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DamopUur Doss vs. CHOONEE BEBEE

Where good cause is shown for non-appearance, the Court, under
Act VIII, may restore to the board a swit dismissed for default.

When this c;.s.e ‘was called on the defendant Was presenf, "Nov. 23,
but neither the plaintiff nor his Attorney were in atten- 1864
dance, and the suit was accordingly, dismissed.

Newmarch, for the plaintiff, applied to have the case restored. The
absence of the parties had been owing to an understanding which had
been come to between the parties for an adjournment on account of
the illness of a material witness, and an affidavit was produced to
that effect. -

Phear, JF, said, that under Act VIII, the Court had no power to
restore the case to the board unless good cause be shewn to the
Court why the plaintiff had failed to appear. In this instance,
however, he thought that the ccnditions prescribed by Sec. 119 of the
Act, hal been fulfilled. The affidavit produced by Mr. Newmarch
was satisfactory, and the defendant, it appeared, consented to the
application. The cause might, under the circumstances, be restored.

Case restored accordingly.
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THE PENINSULAR AND ORIENTAL STEAM NAVIGATION COMPANY 2.
KonNoyLALL DuTt.

Held by the Court of first instance and confirsied oy appeal that «
covenant in a lease for years to grant « new lease on the expira-
tion of the cxisting term, wnder and subject to all covenants as
im the first lease contained, is satisfied, if such new lease contuin
the like covenants as the former lease except the covenant for

renewal.
The Advocate General with Newmarch for the Plaintifts,

Groham with Woodroffe for the Defendants.

This was a suit for specific performance of a covenant  March 4th,
for renewal. The covenant was contaived in a lease made 1864
between the defendant Konnoylall Dutt, ofthe one part, and Thomas
Harold Tronson, therein described, as agent of the plaintiffs the Pen-
insular and Oricntal Steam Navigation Company, for and on the be-
half of the said Company, of the other part, by which the defendant
granted a leasc to the said Thomas Harold Tronson, as such
agent, of the house and premises therein described, for o term of
five ycars, at a monthly rent of, 400 Rupces, under and subject,
among other covenants, which do not affect the present question,
to the following covenant :—

“And farther, that if he, the said Tronson, as such agent as afove-
said, or his successors, shall be desirous of taking a new lease of five
years of the premises, after expiration of the said term of five years,
and shall, by notice in writing, signify such his desire to the said
Konnoylall Dutt, his heirs, &c., he, the said Kounoylall Dutt, &e,,
shall and will immediately before the expiration of the term of five
years, grant and exceute to Tronson, or his successors, a new lease of
the Premiscs, to commence from and after the expiration of the pre-

sent term, for the further term of five ycars, at the same monthly rent,
: ¢
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payable in like manner, and under and subject, in all respects, to the
like covenants, provisos, conditions and agreements, as arc herein
contained, including the present covenant for renewal, but subject
to such further provisos as might be then cventually agreed on.”

The question between the parties was, whether the lessor would
sufficiently perform that covenant, by giving a lease for five years, with
a covenant to renew for a further period of five years, or whether he
was bound to add to that covenant a proviso, that the lease to be
granted in pursuance of such covenant, should contain a covenant for
further rcnewal.

Norman C. J—The cases seem to come to this, that a covenant in
alcase to grant anew leaseat the expiration of the existing term, under
and subject to all covenants, as in the first lease contained, is satisfied,
if such new lease contain the like covenants as the former lease, cxcept
the covenant for renewal. These casesare intelligible on this simple
ground. If a man stipulates for a new lease, that means onc lcase,
and not a succession of leases, and thercfore the construction, that
the covenant for a new lease contained in the former lease, must be
excluded from the new lease, merely carries into effect the apparent
intention of the parties and avoids a repugnancy. That appears to
me a common sense view of the well known rule of law on this sub-
ject, as established in a class of cases, of which Jggulden vs. May, 9
Vesey, J. 325, and 7 East, 237, is an example,

In the casc of Hare vs. Burges, 4. Kay, and John, 45. which was
pressed upon me by the lcarned Advocate Gencral, the lease was for
lives, with a covenant on the death of either of the cestuis que vie, to
exccute a renewed lease at the same rent and subject to the same
covenants, “ including this present covenant.” The words « including
this present covenant” could not be satisfied wihout the insertion of the
whole of the covenant, and I am not surprised that Vice Chaucellor
Page Wood required the insertion of the whole of that covenant, word
for wotd,in the new leasc,
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The present casc is distinguishable from Hure vs. Burges. Here
the covenant is to exccute a renewed lease “for and during the term
of five years, at the same monthly rent, payable in like manner, and
under and subject in all respects to the like covenants, provisos, con-
ditions  aiid agrcements, as are herein contained, including this pre-
sent covenant for rencwal, but subject to such further provisos as
might be then eventually agreed on.” ‘It must therefore contain the
covenant for renewal, that is, a covenant for the execution of a further
leasc for five ycars, at the monthly rent, and subject to the like cove-
nants, provisos, conditions and agreements, as are contained in the
present lease. But so far from its being said, that this covenant for
rencwal, shall contain a proviso, that the Icase to be granted in pur-
suance and performance of such sccond covenant for renewal, shall
contain a covenant for further rencwal, the covenant is to be “sub-
ject to such further provisos as shall be then eventually agreed on.”
Looking then at the language of the covenant and applying the
principles on which these covenants for recnewal have been construcd,
I think that the covenant for renewal will be satisfied by the grant
of a lease for five years, with a covcnant for a renewal for one fur-
ther period of five ycars, though such covenant does not contain a
stipulation, that the third lcase shall contain a covenant for further
renewal,

The form of the proviso, for the increase of the rent, appears to me
to shew that the parties have made no provision for any increase of
rent exceeding 100 Rupees per month above the present rent, though
it is clear that the rent is intended to be a rack rent, and that con-
firms me in the opinion I have formed, that to construe the cove-
nant as a covcnant for perpetual renewal, would be to put an
interpretation upon it, which is not in accordance with the true
intent of the contracting parties, The lease which the defendant is
willing.to exccute is, thercfore, substantially a lease, such as he has
bound himself to grant. The suit must be dismissed with No.
2 costs.

Suit dismissed accordingly.
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PENINSULAR AND ORIENTAL CoMPANY vs. KUNNOYLALL DUTT.

Appeal.

In this casc the Plaintiff appealed from the decision of the Court
of first instance and the question was reargued before Mr. Justice
Morgan and Mr. Justice Petegson.

Morgan J.—This is an appeal from a decrec made by  May 23rd,
the Chief Justice dismissing the plaintiff’s (appellant’s) 1864.
suit for specific perforinance. The agent of the plaintiffs had taken,
on their behalf, a lease from the defendant of a houseand land at
Garden Reach for the term of five years.  The lcase contained a cove-
nant for rencewal ; and shortly before the lease expired, the defendant
was required to grant a rencwed lease uuder this covenant. The
partics having failed to agrce upon the terms of the new lease, the
plaintiffs instituted this snit to obtain specific performance of the cove-
nant to renew ; and the matter chiefly argued in the Court below and
here was the proper canstruction of the covenant, which is in the
following words, “The said Kunnoylall Dutt for himself, his heirs,
exceutors, and administrators and representatives, doth hereby
covenant, promise, and agree to and with the said Thomas Harold
Tronson as such agent as aforesaid, his successors and assigns
* % %% % * {hat, if the said Thomas Iarold Tronson as such agent
as aforesaid, or his successors, shallebe desirous of taking a new lease
of five years hercby granted, and shall by notice in writing signify
such his desirc to the said Kunnoylall Dutt, his heirs, executors,
administrators, representatives and assigns, the said Kunnoylall Dutt,
his Lieirs, executors, administrators representatives or assigns shall and
will immediatcly before the expim'tion of the said term of five years,
grant and execute unto the said Thomas Harold Tronson, or his suc-
cessors, a new lease of all and singular the premises hereinbefore de-
mised with the appurtenances, to commence from and afterthe expiration
of ‘ghe present term hercby granted, for and during the further term
of five years, at the same monthly rent payable in like manner and
under and subject in all respeets to the like covenants, provisoes,
oenditions and agrcemeuts as are hercinbefore contained, including
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this present covenant for renewal, but subject to such further
provisoes as may be then eventually agreed upon.”

The Plaintiffs contend that they are entitled to a ngw lease for five
years, which shall contain (with other covenants) a covenant for renewal
in the same words as those above quoted. The Defendant contends,—
and the Court below has decided, that he is bound only to grant
a new lease with a covenant for a single further renewal, and that
the plaintiffs are not entitled to a repetition of renewals beyond this.

It is not disputed that if the words of the covenant clearly
import a right of repeated or perpetual renewal, the appcllants are
entitled to specific performance in the mode claimed by them, nor is
it denied that if the language used is ambiguous or uncertain, it
should not be construed to give so extensive a right. The Advocate
Qencral for the appellants argued that the covenant gave a right of
perpetual renewal, and that the words “but subjcct to such further
provisoes as may be then eventually agreed upon” at the end of the
covenant, were inoperative, cxpressing only what without them would
be understood. If we were called upon to say what was the true
construction of the covenant, those words being rejected, I should
have great difficulty notwithstanding the high authority which was
cited (the decision of the Vice Chancellor Page Wood in Iare Vvs.
Burgess, ) in coming to the conclusion that it exprossed an intention
of perpctual rencwal. Hare vs. Burgess 4 Kay and John 45 was
the case of a renewable leas e for lives, and some of the grounds there
rclicd upon, arc not applicable to the construction of the present
covenant, which is in a lease for ycars. The practice of conveyancers,
which was also in that case taken into consideration, although not
wholly to be disregarded here, - would not of itself be a satisfactory
ground of decision in the present case in which we have to construe
an instrument not very accurately framed. It is, however, I think
unnecessary that we should decide what is the proper construction
of the covenant, if the last clause be rcjected ; for it is clear that wo
must ascertain the meaning of this covenant by looking not crly to
the words thereof, but to the context; and that in the construction
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of the covenant, effect must, if possible, be given to all the words of
the instrument.

The lease is at a rack rent:no fine or premium is payable on
renewal, but it"is provided that within certain limits the rent.may be
increased, if an increase takes place in the rents of the neighbouring
property. There are covenants for repairs, and for yielding up the
premiscs in good repair, and a covenant not to assign. The eovenant
for rencwal gives an option tothe lessce exclusively to renew. The
appellants cannot be compelled to accept a renewal, though the
lessor binds himself to renew for a rent, it would appear no larger
than might be obtained from an ordinary tenant; and it is clear
from another provision of the lease that the agent of the appellants
(an English trading Company having only a branch cstablishment
here) reserves to himself full and some what vague powers to deter-
mine the lease on giving throcc months notice. Mhc covenants for
title by the lcssor extend only to the first lease of 5 years.

The covenant for renewal, if rcad alone, expresses the following
intention—that there shall be a new lease—that the new lecase
shall contain covenants (including a covenant for renewal), not as
the appellants contend in the same words as the former covenants
(nullum simile est idem) and that the covenants in the ncw lease—
shall be subject to such further provisions as the parties may
eventually agree upon when the'time of the first renewal arrives.
The covenants in the new lease may, therefore, if the parties then
agree, be made subject to further provisions qualifying, restraining, or
otherwise altering them.

Expounding this covenant with a due regard to the other
provisions of the lease, none of which contemplate an intcrest of an
enduring nature, I do not think it can be construed to create an
obligation to rencw perpctually, or to grant a new lease with a
covenant for renewal in the precise terms of the covenant in the
first lease, in the event (which has happened) of the par-
ties heing unable to agree respecting the further provisoes. It is
improbable thata permanent interest such as is created by a cove-
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nant for perpetual renewal could have been in the contemplation
of either party.

When the first lease Was about to expire, the plaintiff’s agent
applied for a renewal ; and after various proposals on both sides, to
which I shall not particularly refer, the negociations broke off ; the
parties being at variance respecting, not only the terms of the cove-
nant for renewal, but certain other provisions of the new lease. It
is in this state of matters that the plaintiffs sue for specific perform-
ance. In my opinion the proper construction of the covenant is
not to give the plaintiffs a right of renewal in the terms asked for.
It is at least uncertain whether the covenant admits of the con-
struction put on it by the plaintiffs, and the defendant in his writ-
ten statement says that his intentin was only to grant asingle renew-
al. Under these circumstances, I think, there should be no decree
for specific perfoi‘mzmce in the terms prayed for,

Peterson J.—The right of the plaintiff, or their agent to a renewed
lease is recognized by the judgment of the Court below, and is assum-
ed by the form of the issues, which were framed in an early stage of the
suit. Those issues were not noticed in the argument before us, and
were, I presume, abandoned at the original hearing. If, as I under-
stand, the company insist on a specific performance of a renewcd lease
in the terms prayed for by the plaint, I think that they are not
entitled to such a decree, and that their suit was properly dismissed.

It is unnecessary to go at length through all the proceedings that
have taken place, further than to notice the prayer of the original
plaint which is as follows :—The plaintiff prays that the defendant
may be decreed specifically to perform his convenant for renewal con-
tained in the lease of the 19th June 1858, and to grant a new lcase
for the term of five ycars commencing from the expiration of the
term of five years, granted by the lease of 19th Junc 1858, to the
plaintiffs, or John Paterson, at such increased rent as the Court
shall think proper &c, such lease to contain a covenant that if
the said John Paterson as stch agent or assistant, or his suc-
cossor, or thc other the Lessec shall be desirous of taking a new



( 224 )

lease of five years of the Said demised premises, after the expiration
of the term of five years to be granted by the lease now sought to be
obtained, and shall by notice in writing signify such his desire to the
defendant, his,c &c. the said defendant shall at the expiratipn of the
said term of five years now to be granted, grant to Paterson or his
successors anew lease, &c., for the further term of five years contain-
ing all the covenants, &c., including the covenant for renewal therein
contained. The plaintiffs, in fact, seek a right to have a lease that
would amount to a recnewalin perpetuity should they be desirous of
renewing from time to time. In the original lease of June 19th
18358, after the covenant for renewal are these words,—“but subject to
such furthor provisoes as may be then eventually agreed upon.” I
must herc observe that, in the prayer for relicf, although the Court
isasked to grant a rcnewal at sucheincreased rent as the Court may
think fit, the Court is not asked to grant a new lease subject to such
further provisoes as it may think fit and proper. The plaintiff, in fact,
ignores the existence of any further stipulations. In the written
statement put in by cither party, it appears, that considerable dis-
cussion took place as to the terms on which a rencwal was to take
place, and the plaintiffs were willing to take a lease of twenty yecars
at a fixed rent independently of the question of rencwal. This fell to
the ground in consequence of the defendants insisting upon the ex-
punging of the clausc enabling the plaintiffs to givo up the lease on
three months notice, and also in making the lessces pay certain taxes.
A very long corrcspondence ensucd, and as the parties could not
agree, the plaintiff sct up his claim for a perpetual rencwal of the ori-
ginal leasc as it stood., The defendant offered one, with a power of
renewal for another term of five years, in fact, a lease which might
at the option of the lessecs be ome for ten years, As the parties could
not agree, the Court has now to decide on the construction of the
instrument under which the plaintiff asks for a specific performance.

It is argued that the case of Hare vs. Burgess, 4 Kay and Johnson,
P- 45, must control our decision in the present case. In that case the
covenapt ran as follows :—“That in ease the plaintiff, upon the death
of cither of the three original lives, shall be desirous of taking a new
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lease for another life, and shall within twelve months after such de-
cease give the requisite notice, and shall nominate any person in the
room of the deceased, the person cntitled to the reversion shall exe-
cute a new’ and further lease for the life of the person® so to be no-
minated, and the lives of such of the three first named persons as
shall then be living, and of the survivor and survivors of
them at the same rent, and with the same covenants including
this present covcnant, and also that if within the twelve months
after the dccease of any one of the three original cestui qui
vies, and before any rcnewed lease shall have been granted
by virtue of the former covenant, any other or others of the three
shall die, it shall be lawful for the plaintiff, his heirs or assigns
to inscrt another life or lives in the lcase so to be granted as
aforesaid in the room of the life or lives which shall so drop, upon
making certain payments, it being the intention of the parties that
the plaintiff shall not be obliged, provided he rencw within the period
appointed, to incur the cxpense of a further or additional leare or
leascs in respect of the seccond and third lives so dropping.” In that
case, it is to be observed, that if the contention of the defendants
that it was to be construed as a covenant to renew only so long as
one of the original cestui qui vies survived, were upheld, it would
have been necessary to have expunged the latter covenant which
contemplated a lease with t.hrec fresh lives, after the death of
the original cestui qui vies, and 1 do not think but for that further
covenant that the decision of the Vice Chancellor Page Wood would
have been infavour of a perpetual renewal. In the case of Furnival vs.
Crew, 3 Atkins 83, where there was a Ieasc for 3 lives and a covenant
by Lessee to pay within 12 months after the death of any of the lives
a fine for every life added from time to time, and the Lessor covenant-
ed that he would for the consideration of a certain sum to be paid to
him, his heirs, &e. in the name of a fine for adding one lifc to the
remaining lives aforementioned, execute one or morc. Leases under
the same rents, and so continue the renewing of such leasc or lcases
to the Lessee, paying as aforesaid so much for cvery Life so renewed
from time to time, Lord Chancellor Hardwick held that the *llain-
tift was entitled to have the like covenant inserted upon every renew-

f
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al, as well upon the death of the new lives, as upon the death of the
old. The words “so to continue renewing such lcase or leases” not
meaning barely continuing a new life, but continuing and filling up
the estate from time to time, and that the words “ for every Life so
added as aforesaid” meant any of the lives in the future leases; as
in the casc of Hare vs. Burgess therc was a clear expression of inten-
tion that the Lease was to operate by 1encwal beyond the existence of
the original lives. But werc it necessary in the present casc to de-
cide that the words used in the present Lease “ irrespective of the fur-
ther proviso as to stipulations, &c. to be agrced on” gave a right to
renewal in perpetuity, Idonot think they do for this reason, namely,
that the words “ this present covenant for renewal” would be a coven-
ant for renewal for five ycars with a clause in such renewed
lcase, or a covenant to renew for five ycars morc. There is
nothing to show that the lease to be given at the end of the
five years now asked is to include a further covenant for
rencwal, and so on in perpetuity. The lcase to which the
Lessees are at present cntitled may amount to a lease of 5 or
10 years from its inception at the option of the Lessce. It was decided
in Tritton vs. Foote, 2 Cox 174, that the words * under the samec
rents, covcnants and conditions” did not involve a Liability to renew
in perpetuity, and I.cannot sce that the words“ including this pre-
scnt covenant to reuew,” can add, any more to the former words
than at the outside, to insert a covenant to renew for five ycars more
beyond the present offercd lease. Under the former words Lord
Thurlow decreed, that the renewed lease should not contain a cove-
nant for future rencwal. Ilere the words including this present cove-
nant, give in my opinion a right, simply to rencw for five years be-
youd the prescnt time. See also the judgment of Sir William Grant
in Moore vs Foley G Vesey 282. Had there been anintentionto rencw
in perpetuity, I should have thought we should have found in the
place of the words “a new lease for five years from and after the cx-
piration of the present lease for a like term of five years” such words
as “from time to time,” or other words of similar meaning to show an
intention ofa series of lcases, Sygulden vs. May, 9 Vesey 330. How-
ever it is not necessary in my opinion to decide that point, as the
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subsequent words “ subject to such further provisoes as may be there
eventually agreed on” show clearly that something further was con-
templated, than a simple renewal of the lease, totidem verbis, on the
completion of each period of five years. The counsel for the plaintiff
argued that if the parties did not agrec that those words must be re-
jected and a lcase on the original terms granted, or,in other words,
that unless the plaintiff got cxactly what he wiaglcd, that he was en-
titled to a new leasc the same as the original leasc without any alter-
ation. I do notthink I am at liberty to rcject the words “in case
the parties do not agrec,” and if the partics do not agree it is impossi-
ble for a Court of Equity having regard to those words to decrec a
specific performance in the way asked. The partics themselves by their
correspondence seemed under the impression that further provisos
and terms mightbe inserted, and it wasonly when they could not agree
on the further terms that they came into Court.  But cven supposing
I were of opinion that the words of the covenant in the original lease
amounted to a covenant to rcnew in perpetuity, I should have great
difficulty in decrecing a speci fic performance of the covenant in favor
of the present plaintiff. The lcase is drawn in a very peculiar way, the
lessee is treated as a corporation, and the covenant is with hin and
his successor. Now even admitting that any person holding the posi-
tion of the original Lessee, as agentof the Peninsular and Oriental
Company, were entitled to the benefit of this Lease and to the cove-
nants therein contained, it does got necessarily follow that the Pe-
ninsular and Oriental Company are entitled to put themselves in the
place of their agent. The defendant in exccuting a Leasc may have
preferred the respousibility of the agent for the time being to that of
the Company, whom he might have to follow to England or some other
place, should they ccase operations here. It was argued that a covenant
for renewal ran with the land, and that the lease was assignable, and
that 2ll that Harold Tronson had to do wasto assign to the Com-
pany. It did not appear, however, that he had done so,and it also ap-
peared that the new Lease tendered was one in the name of the acting
agent John Paterson. Besides I notice that there is a covenant on the
part of Tronsen that he shall not assign the lease or premises there-
by devised; no exception is made in favor of the P. & O. Company, al-
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though singularly enough there is a proviso immediately following
the covenant not to assign, that in case the P. & O. Company shall,
at any time after thcexpiration of five years from July 1858, withdraw
their ships fr9m the Port of Calcutta, or otherwise discontinue to
navigate between that Port and any other Port to the Eastward of
the Cape of Good Hope, on three months notice, it should be lawful
for Tronson or his syccessor to surrender the lease, or any renewed
lease. Independently, however, of any objection as to the rights of the
present plaintiffs to have a renewal of the lease, I am of opinion that
even had the suit been brought by Tronson himself, he would not
havebeen entitled to any renewal even for the period of five years,
owing to the parties not agreeing as to the terms.

During the argument my lcarned brother Morgan threw out that
possibly an arrangement might be made and alease suggestod by the
Court. This however was rcjected by the Plaintiffs on the ground
that no one here had authority to consent to such a proposal. This
to me is very strange, as they give their agents power to take a lease
and tender a lease in the name of their agent Paterson, and
when they come in to claim the leasc in their own name, there is no
one here armed with authority to consent to the further agrecments
and provisos contcmplated in any new rcnewal. Were it nccessary
to decide the point, I am strongly of opinicn that the P. & O. Com-
pany as a corporation have not a right to come forward and claim
a lease intheir own name. In thig case I do not think an assignce
could claim a renewal if the assignment had taken place without
the assent of the lessor. There is a covenant not to assign. The
covenants are all personal between Tronson and the lessor. In my
opinion the decree of the Court below ought to be affirmed with costs.

Decree effirmed accordingly.

HAM vs. THE EASTERN BENGAL RAILWAY COMPANY.
Wrongful dismissal—Master and Servant.
Eglinton with Lowe for the Plaintiff.
Murdhall with Wilkinson for the Defendants.
This was a suit to recover damages for wrongful dismissal.  14th,
In thc month of March 18G3, My, Ham, who had previously 15th,



( 229 )

been in the service of the Eastern Bengal Railway, in the 16th,
Engineer’s Department, was appointed Head Accountant and and 17th,
Asgistant to the Agent in India at a salary of six hundred Dec. 1864.
rupecs a month, and entered into an agreement to serve in that capa~
city for'thtee years. That agreement was as follows —

Articles of Agreement entered into this9th day of March 1863,
between George Ham of Lower Circular Road in the Town of Cal-
cutta of the onc part and the Eastern Bengal Railway Company and
hereinafter called the Company of the other part.

The said George Ham engages himself in the service of the Eastern
Bengal Railway Company for three years from the 1st day of March
1863, on the following conditions :—

1. He shall reside at such place, and remove from time to time to
such place or places, and occupy and employ himself as may be re-
quired by the said Company, through the Secrctary of the Company
for the time being in England, or by the Agent for the time being,
appointed by the said Company, to manage the affairs of the Com-
pany in India.

2. He shall faithfully and diligently employ himself in the service
of the Company as Chief Accountant and assistant to the Agent at
such place and places as the said Company through such Sccretary or
Agent as aforesaid shall require. |

3. He shall devote his whole time and attention to the service of
the Company, and shall use his utmost exertions to promote the in-
terest of the Company.

4. He shall in all things be subservient to and obey the orders and
directions of the said Company, and of the Agent of the Company in
India for the time being, so long as they are consistent with the time
of this agrcement, and shall neither directly nor indircctly be engaged
in any other service business or speculation whatever.

And in consideration of the agreements herein before contained on
the part of the said George Ham to be done and performed, and of
the due and faithful and exclusive services to be rendered by him to
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the said Company for three ycars as aforcsaid, the said Company doth
promise and agree with him in manner following.

That the said Company shall pay to the said George Ham for the
period of the £rst two years of his services commencing from the said
1st day of March 1863 the sum of Rs. 600 per month, and for the third
or last year of the said period of his services the sumn of Rs, 700 per
month,

That if he shall at any time neglect or refuse, or from any cause
become or be unable to perform or comply with all or any of the
articles of this agreement, or any of the duties required by him, or
all or any of the orders of the said Company or their Agent aforesaid,
or shall in any manner misconduct himself, or shall correspond ver-
bally or otherwise directly or indirectly on the affairs of the Company
with parties unconnected with the cxecutive of the Company, or shall
publish directly or indirectly any information, paper, document, book,
or matter of any kind whatsoever affecting the Company, it shall be
competent to the Directors or their Agent in India to declare the
employment of the said George Ham under this agreement at an end.

That at the expiration of the said three years (provided the said
George Ham shall have satisfactorily complied with and performed
the Articles of this Agreement) the said Agent shall provide the said
George Ham a first class passage to England vid Egypt at the
expense of the Company. )

That, in the event of the Company or their Agent in India
becoming  desirous to terminate the cngagement of the said
George Ham at an earlier period than three years from the com-
mencement thereof, they shall be at liberty to do so on giving him
six months’ notice (signed by the Sccretary or Agent or otherwise
determinable) at any period of the year on paying him salary for
that period, and shall _moreover in such case provided the en-
gagement of the said George Ham shall have been torminated with-
out fault or in capacity on his part, provide the said George Ham a
first class passage to England at the expense of the Company,
and the Company shall also provide the said George Ham
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a like passage to England at the expense of the Company in the event
of his being under the necessity from illness of proceeding to England ;
the said Company shall provide the said George Ham a passage to
England wd Egypt, or the Cape, at the expense of the Cnpany, provid-
ed that it shall be satisfactorily established, that such necessity exists,
and it is not occasioned by any impropriety of conduct on the part of
the said George Ham, and that he shall be provided with a certificate of
good conduct from the Proper officer of the Company in that behalf.

That the said George Ham hereby binds himsclf under a penalty
of Rs. 6,000 to the said Company, diligently, and faithfully, to per-
form the various matters and things contained in the Agreement. In
witness whercof the George Ham and the Agent of the said Com-
pany, for and on behalf of the said Company, have respectively here-
unto set their hands and scals the day and year first above written.

GrorGE Ham (L. 8)
FRANKLIN PRESTAGE, (L. S.)
Acting Agent,

E. B. RAILWAY.

Onthe 3rd of December 1863, the plaintiff was dismissed without
the six months’ notice provided in the Agrecement. The defendants
admitted the dismissal but justifigd it on the ground of the plaintiff’s
misconduct. )

Levinge, J.—This case has been very fully gone into, witnesses have
been examined on either side, and all the circumstances relating  to
that which forms the subject of the suit have been laid before the
Court. And it is impossible that I should not have made up my
mind as to what the judgment of the Court should be. If Juries were
established in ecivil cases in this Court, this is a case which would
have been tried before a Special Jury, and it is in a peculiar degree
a casc in which the question would have becn one entirely for their
consideration. Perhaps the positith of the plaintiff would have been
better if his casc had been submitted to a jury, as there is.always
a disposition in juries to sympathise with a pcrson in the position of
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the plaintiff. I cannot say that I do not share that sympathy. But
at the same time, though I am of opinion that the defendants have
not made out a case justifying the summary dismissal of the plaintiff
from their service, I think that the evidence has disclosed a state of
affairs that rendered it extremely difficult, if not altogether impossible
for Mr. Prestage, the Acting Agent for the Company, to carry
on the business of the Company in its connection with the
duties to be discharged by Mr. Ham. But what he ought
to have done was to have given six mouths’ notice to Mr. Ham
to determine his engagement. This was not done. In order to
justify the dismissal of a servant on the ground of misconduct, T am
of opinion that mere venial faults arc not sufficient, but that there
must be something gross in the acts or dutics committed, or omitted,
to warrant a summary dismissal. Looking at the acts relied upon
here in justification of the dismissal, T do not think they arc of that
nature or gravity to warrant a dismissal without notice. There is no
charge of want of capacity on the part of Mr. Ham to fulfil the
duties of the office to which he was appointed. That is stated, and
very improperly stated, as one of the grounds of dismissal. But it
was not attempted to show that there is the slightest ground for any
such imputation. Tudced it was admitted by the learned Counscl
for the defendants that he was perfeetly qualified for the “office; and
there cannot be a doubt that Mr. Ham is a gentleman of very consi-
derable attainmeuts and ability, and possassed of every capacily and
qualification for such an office. Then what are the grounds upon
which his summary cjection from the employment of the Company
is attempted to be justifed. The first reason assigned in
Mr. Prestage’s letter is “for persistently disobeying my orders
and instructions by corrcsponding with me, instead of personally
attending at my officc, to disposc of the business of your
office” The evidence in support of this is that in the month
of August Mr. Prestage had remonstrated with the plaintiff, for
communicating by letter instead of waiting upon him personally
and receiving his instructions verbally, and that subsequently Mr. Ham
had written a letter to Mr. Prestage, enclosing three leticrs about
some business in the office and that he had sent him a memorandum



( 233 )

of a great many matters, to which it appears he might properly have
called the attention of the Agent, but which Mr. Prestage says he
ought to have communicated by waiting upon him, and not by
writing, It appears to me that a peremptory order® never, under
any circumstances to communicate by writing, would not be a reason-
bly order, if such order were given; and that the two instances
given in evidence of a disobedience of a direction of a less peremp-
tory character, did not constitute such disobedience as would form
any ground for dismissal; and certainly falls very far short of that
gross misconduct which in my opinion must be established in order
to make out the justification upon which the defendants rely. The
next reason assigned is “for communicating the nffairs of the Com-
pany with persons not connected with the Executive of the Company.”
There is no doubt by the Regulations and in the Agreement into
which the plaintiff entered with the Company a prohibition against
corresponding “verbally or otherwise directly or indirectly on the
affairs of the Company with parties unconnccted with the Exccutive
of the Company.” But the circumstances under which the commu-
nication relied upon took place, taken in connection with the person
to whom it was made, do not appear to me to make out the case of
infraction of this regulation. It appears that Mr. Ham had address-
ed a letter to Mr. Prestage with reference to a Mecting connected
with the Audit Department, complaining that snch Meeting had
been held without his being presént; and that he had allowed Mr.
Cooke, the Assistant Consulting Engincer to the Government, to take
away a copy of that letter for the purpose of shewing it to Captain
Taylor, the Consulting Engincer to Covernment. Mr. Cooke and
Captain Taylor had a right to inspeet all the papers and documents
of the Company, and in the interests of Government under the terms
of an agreement between the East India Company and the Railway
Company, to investigate the affairs of the Company, and I do
not think that the allowing Mr. Cooke, at his own request,
as he himsclf said, to take away a copy of that letter was a
communication of the Company’s affairs to a person not an
Executive officer of the Company within the meaning of the prohibi-
tion, The third reason I have alveady partly dealt with, namely,

9
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“for incapacity or neglect of duty.” For the former there is
not the slightest foundation; and with respect to the latter, the
only evidence is that on one occaston Mr. Ham sent to the
Agent a staterient of the Finances of the Company, which it is the
habit to transmit by each mail to the Board in England, prepared
by a Baboo in his office without having looked over it himself, and
which, he admitted, contained some sentences that were unintelli-
gible. But I cannot regard this oversight on one occasion to revise
and correct a document hefore sending it into the Agent, as gross
misconduct justifying a dismissal. The fourth reason is “ for disobey-
ing my orders and directior.s by submitting to Government a Pay Bill
for sanction which I had refused to sign and send forward.” The facts
with respect to this matter are these :—It appears that the chowkee-
daree tax was asscssed upon the Company’s Station at Ranaghaut,
and that the Pay Bill after it had been signed in due course by Mr.
Ham for the allowance of the payment, was sent in by him to the
Acting Manager, whose signature also was required. Mr. Prestage
did not sign the bill ; but caused his clerk to write across it the words,
“the Acting Agent declines to sign this bill as he is not satished that
the Company are liable.” After the bill was returned to Mr. Ham,
he wrote upon it the following memorandum :(—“The Chowkeedaree
Tax must, I think, be paid without further delay, otherwise the autho-
rities will seize the Station furniture. 1 should not have signed this
bill unless I bad thought it was a fair claim against the Company.”
It appears that the tax was afterwards paid under protest. I cannot
regard this as such an act of disobedience or misconduct as the
defendants are bound to cstablish in order to make out their justi-
fication. The fifth reason is “for making notes on Pay Bills after
they had left my hand.” The Chowkecdarce Tax Bill is one of the
alleged instances. The other has reference to what has been called
the contingent Pay Bill. This was a Pay Bill for some small expenses
incurred at an Office of the Company, Mr. Payne’s office, and with
respect to this the proceeding was altogether irregular, and I cannot
see that Mr. Prestage was not himself in fault; for it appears that
contrary to the regular practice in the office he affixed his signature
to the bill beforc it had been signed by Mr. Ham, It went before Mr.
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Ham with Mr. Prestage’s signature upon it, and M. Ham did not
sign it, but wrote upon its face in red ink a memorandum to the
following effect:—*“ Mr. Payne broke up his office establish-
ment in August and took up his new duties in the Chief Engineer's
office on the 80th August. Punkawallahs Chairmen could not,
therefore, have been employed by him in Koomar district during the
month of September: I cannot pass this bill without special instruc-
tions.” (Signed) “GrorgE Hawm, Chicf Accountant.” I think Mr.
Prestage was himselfin the first instance to blame for departing
from the established usage in signing the bill before it had passed
through the Accountant’s Office; and it is altogether too frivolous
to form any justification. The sixth is, however, a charge of the
most serious character, one that should never be made ligzxtly, nor
without the strongest and most convincing grounds. It imputes that
Mr. Ham told untruths to screen two of his acts. Of onc of the
alleged untruths we have heard nothing—no evidence has been
offered : as to the other some evidence has been given of a conver-
sation upon the 1st of December between Mr. Prestage and Mr. Ham
at which Mr. Payne was present, and at which, according to the
evidence of Mr. Prestage and Mr. Payne, Mr. Ham asserted
that at the time when he wrote the red ink memorandum
upon the Coutingent Pay Bill, it had not been signed by Mr. Prestage.
Mr. Ham, on the other hand, asserts strongly that he never made any
such statement. Persons may vefy easily be mistaken as to what is
said at a conversation, particularly where they are under any exciting
influence, such as anger.  No doubt some conversation and contro-
versy took place about the memorandum previous to the letter of
suspension on the 1st of Dccember, and T lLave not the slightest
doubt that cach gives that which he belicves to be a true account of
what was said. But I could not on such evilence arrive at the
conclusion that Mr. Ham was guilty of an untruth, and indeed, I
think, the probalitics are very strongly against it, as Mr. Ham, from
his whole course of conduct and character, is evidently not a person
likely to shrink from the responsibility of what he has done. There
was a ground of justification given in evidence in addition to those
specified in Mr. Prestage’s letter, namely, that Mr. Ham, notwithstand-



( 236 )

ing, by the rcgulations of the Company, officers in India are prohibited
from communicating with the Board of Directors in England, other-
wise than through the Agent, had done so in the month of September.
That was, no {oubt, improper, but does not constitute, in my opinion,
gross misconduct justifying dismissal. Although I think it ex‘tremely
probable that Mr. Ham was in some respects over-officious, I think
I must acquit him of any misconduct. I, therefore, think that the
defendants have failed to make out their justification, and that the
plaintiff is entitled to judgment.

With reference to the damages, I think the plaintiff is entitled to
six months’ salary, having been entitled to six months’ notiece, which
was not given, and he is further entitled to the cost of a first class
passage fo England, since by the contract the Directors undertake
to forward him to England free, in case they should determine the
service before the expiration of the three years.

Judgment for the plaintiff, damages Rs. 4,710.

NAwAB NaziM oF BENGAL vs. RAJAH PROSONONARAIN DEB BAHADOR.
Act VIII makes mo provision for compensation of Witnesses for
loss of time.

My, Dowleans, who had been in attendance as a witness for 17
days, applicd for compensation.

Levinge, J., enquired whether he claimed compensa-  August 17,
tion on account of travelling expenses, or simply for 1865.
loss of time.

Mr. Dowleens said, that he had incurred no expense in travelling;
his claim was for loss of time.

Levinge, J. said, that under these circumstances he could award
him nothing. If the witness had asked for compensation for expenses
incurred in travelling, the application might have been granted,
but Act. VIII, according to his (the learned Judge’s) interpretation,
made no pfovision for compensation on account of loss of time.

Application refused.
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HURRANCHUNDER (GANGOOLY 3. SHIBCHUNDER MITTER.

In a swit brought in the High Court, where the Plaintiff shall
recover less than 1,000 Rs., mo costs can be awarded, unless the
Judge ghall certify, that the action was fit to Bde brought in
the High Cowrt, by reason of the difficulty, novelty, or general
importance of the case,or of some erroneous course of decisions in
like cases in the Cowrt of Small Causes.

Lowe for Plaintiff.
The Defendant was unrepresented.

In this cause an ex-parte decree was made in favour Sept. 16,
of the Plaintiff for Rs. 492-12, the balance due on certain  1864.
transactions in Company’s Paper.

Lowe applied for costs, stating that the suit was brought in the
High Court instead of the Small Cause Court, becausc it was thought
necessary to attach the deferdant’s property before Judgment, and no
attachment before Judgment could be obtained in the Small Cause
Court.

Phear, J., said, he could award no costs. Act XX VT of 1864, Sec. 9,
enacted that “if any action shall, after the passing of this Act be
commenced in the High Court, for any cause other than those
specified in Sec. 100 of Act IX of 1850, for which a summons might
have been taken out from a Court held under the said Act IX of
1850 or under this Act, and in which such Court would have had
Jurisdiction, and if a verdict shall be found for the Plaintiff for a
sum less than 1,000 Rs,, if the said action is founded on contract, or
less than 300 Rs. if it is founded on wrong, the Plaintiff shall have
Judgment to recover such sum only and no costs, unless the Judge,
who shall try the case, shall certify that, by reason of the difficulty,
novelty, or general importance of the case, or of some erroneous
course of decisions in like cases in the Court of Small Causes, the
action was fit to be brought in the High Court.” The reasons given
by the learned Counsel in no way took the case out of the operation
of this section. The decree was for a sum less than 1,000 Rs., and
the Court had no power to give costs.

Application refused.
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TrE GoosERY CoTTON MILLS COMPANY, LIMITED vs. JAMES STEEL.

Defendant applied for 100 shares in a Company and on their being
allotted to him paid 1,000 Rs. deposit. His name was placed
upon the Register of shareholders, but he refused to. sign the
Anticles of Association. Held that he was not liable as a share-
holder.

Graham with Woodroffe for the Plaintiffs.
The Advocate General with Evans for the Defendant.

This was an action to recover the sum of Rs. 5,000 being July1s,
the amount of two calls upon one hundred sharesin  1864.
the Goosery Cotton Mills Company, Limited.

The chief facts in the case, which were admitted on both sides were
as follows. Onc hundred shares in the Company wcre, on the
application of the defendant, allotted to him on the 6th of October
1863, and on the 23th of the same month he paid Rs. 1,000 as deposit
on them. The defendant’s name was placed upon the Register of
shareholders, and a copy of the articles was sent to him for his
signature which was refused. It did not appear that he had signed
any paper with reference to the shares except a letter in answer to
rcpeated demands for calls, in which he stated that he preferred
forfeiting his deposit money to retaining an intercst in the company.

The only question was whether there was such an acceptance of
the shares, &c., as would make the defendant a shareholder of the
Company. At the time of the allotment of the shares in question
the Company was carrying on business under Table B.,of Act XIX. of
1857, by the first clause of which it is enacted that no person shall
be deemed to have accepted any share in the Company, unless he has
testified his acceptance thereof by writing under his hand, in such
form as the Company from time to time directs.

The Articles of Association of the Company were dated the 15th
December 1863. the first clause of which provided that Table B. of
Act XIX, of 1859, should not be binding on the Company, save in so
far as the same were thercby in whole or in part made applicable,
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The 18th clause was as follows; “No person shall be deemed a
shareholder or entitled to any benefit as such unless he shall have
executed these presents or a copy thereof.”

For the'inla.intiﬂ' the following cases were relied on ‘—  Blozam’s
case vol. 12 Weekly Reporter, p. 700. Burnes v. Pennell 2 House
of Lords Cases 497. Yelland's case 5 De Gex and Sm, p. 395.

The New Theatre Company, . e. Bloxam’s case was one where a
person applied verbally for shares in the Company, and paid the
deposit required on application upon a promise from the Secretary
that if the applicant did not get the shares, the deposit should be
returned to him. The shares were afterwards allotted to him, and
his name was entcred in a book described as the Register of
Allotments, but no notification of the allotment was made to him.
On the Company being wound up, it was held by the Master of the
Rolls that notice of the allotment was not necessary, and that he
was a contributory.

In Buirnes vs. Pennell. 2 House of Lords Cases, p. 497, in appeal
from a decision of the Lord Ordinary in Scotland, affirming his
Lordship’s decision, it was held that in a Joint Stock Company where
certain forms were to be observed by any transferred of shares before
he could became a member of,the Company, a party purchased
shares and executed some of the acts required to constitute him a
member of the Company but left one of these acts unexecuted, the
purchaser was unable to retire from his contract and was liable for
calls made on behalf of the Company.

In Yelland’s case 5 De Gex and Sm. p. 3353, the Vice Chancellor
Sir James Parker held that an allottee was liable as a contributory, to
whom shares had been allotted upon an application by letter from
the managing Director of the Company, and on which shares the
allottee had paid a deposit at the Company’s office; but he never
executed the deed of settlement which provided that upon execution
of the dced, the person executing being otherwise duly @htuled
should be entercd on the list of the shareholders &c., and should
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thenceforth, but not before, assume the liability and privileges of
a shareholder. This case was afterwards over-ruled on appeal. See. 21
L J. (Chy.) and was cited in support of the defendant’s case.

In re the Electric Telegraph Company of Ireland Cookney's case
26 Beavan p. 6 was also cited.

For the defendant it was contended that he was not a shareholder,
and that he had elected to forfeit his deposit. He relied in support of
his case on Act XIX of 1857 Sec. 20, which makes the amount of calls
for the time being unpaid on a share, a debt to the company,—and on
the case of The New Brunswick and Canada Railway vs. Mug-
geridge 4 H. and N. 160. In that case a Company incorporated under
the Joint Stock Company’s Act 1856, issued a prospectus at the
foot of which was a printed form of application for shares. By
the prospectus it was requested that each applicant in filling
up the form would state for which class of shares he applied, and
that all applications must be accompanied by a remittance of £2 as
a deposit on each share, and should less be allotted, the amount
paid in excess would be rcturned. The dcfendant “paid into the
Bank £600, and filled up and sent the printed form to the Direc-
tors, wherein he requested that 100 shares of class A. should
be allotted to him, and thereby agrecd to accopt such shares or any
less number that might be allotted to him, and pay the future calls.
50 shares of class A and 200 of ‘class B were allotted, and £100
returned to him. A printed copy of the memorandum and articles
of association, at the foot of which there was a form of memorandum
consenting to be a shareholdcr, was sent to be defendant, but it was
not signed by bim. The defendant received a notice that the share
certificates and interest warrants were ready, and he requested that
they might be sent to him. His name was placed on the register of
shareholders for the share allotted to him, but in an action for calls it
was held by the Court of Exchequer, thatthe defendant was not a
shareholder of the Company, and this decision was afterwards upheld
in the Exchequer Chamber: 4 H. and N. p. 580.

Macharson, J—This case appears to me to turn upon the Joint
Stock Ceuipanics Act XIX of 1857 and the Articles of Association ;
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Sec. 7 of the Act provides that special Regulations may be prescribed -
by the articles of association, and under section 8 the articles when
registered, bind the shareholder as if he had duly executed the same,
and there. were in such articles contained a covenant tp conform to all
the reé'ufations thereof.

Sec. 17 provides that no trust shall be entered on the Register,
and that every person who has accepted any share, and whose name
is entered in the Register of Shareholders and no other person,
(except a subscriber to the Memorandum of Association) shall for the
purposes of the Act be deemed to be a shareholder, and Section 20
makes Calls a debt to the Company. Table B. does not apply to
this case, inasmuch as the Company is registered under special
Articles of Association, and accordingly this case must turn on the
language of such articles.

Sections 8,15, and 17 of the articles provide for the making and
recovering of calls and the forfeiture of shares, and Section 18 provides
as follows as to who shall be deemed to be a shareholder “ No person
shall be deemed a sharcholder or entitled to any benefit as such, until
he shall have executed these presents or a copy thereof.”

It has been contended that the only object of this Section is to
preclude any one from receiving any benefit who has not executed,
but I do not think such a contention can be maintained ; the plain-
tiff must stand or fall by tke artigles, and I think that under them
the defendant is not a shareholder. The principle of the cases of
the Waterford, Wexford, Wicklow and Dublin Railway Company
vs. Pidcock and the New Brunswick and Canada Railway vs.
Muggridge must prevail in this case.

Yelland's case Cookney's case and Blozam’s case are cases of con-
tributories, and in addition to that they all turned on the question
of acceptance or no acceptance, and not upon the construction of any
particular clause. The latter case was decided under the New English
Act of 1862, which differs materially from Old Joint Stock Com-
panies, and from which the word Shareholder appears to be carefully
excluded. The suit must be dismissed with costs No. 2.

Dismissed Accordingly.
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JOHN CARLISLE AND OTHERS v8. NUTHUNULL NOWLUCKA AND OTHERS.

Where a contract is partly printed and partly written, and there is a
conflict between the printed and written part, the written part
must be takento control the printed part.

The Advocate General with Newmarch for plaintiffs.
Graham with Woodroffe for defendants.

The plaintiffs, Messrs. Carlisle, Nephews and Co., sought  July 2,
to recover from the defendants, who are Piece-goods Deal- 1864.
ers in Burrah Bazar, Rs. 8661-1-6, as damages sustained by them in
consequence of the defendants having failed to take delivery of, and
pay for, 154 bales of Grey Shirtings. It appeared that on 9th October,
5th November, and 13th November last, the dcfendants agreed with
the plaintiffs to buy from them 269 bales of Grey Shirtings, at differ-
ent prices. There were contracts on the printed forms in use by the
plaintiffs in which the names of the ships, of the purchasers, and the
numbers and market prices of the bales were filled up in writing. At
the foot of the contracts of 9th October there was written “delivery
to be completed on or before the 29th instant, after which date in-
terest will be charged at the rate of 8 percent per annum.” At the
foot of the contracts of 5th November, there was a similar written me-
morandum that delivery was to be taken in 5 days, and, in the con-
tracts of 13th November, that delivery wasto be taken in 10 days.
All the contracts in the printed pars contained these clauses :—

.“The goods to be cleared, settled and paid for within 40 days from
this date, otherwise the deposit of Rs. shall be forfeited to the
sellers, no discount allowed, and the goods shall be resold on account
the purchaser, any loss on which re-sale he must make good, besides for-
feiting the deposit, and he shall not have any claim to any advantage
arising from such resale.”

“ No deduction for damage or for any other defect in the goods shall
‘be allowed after the expiration of 15 days from the date of this agree-
ment, whether the goods be cleared or not cleared, neither shall any
deduction be allowed for any defect discovered in the goods after they
have left the seller’s godowns,”
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It was proved that on different dates between 28th November and
2nd February the defendants took delivery of 115 bales, that they
gave Chittees or Promissory Notes for the purchase money, and made
payments on account of them, from time to time, *until 3rd March,
after which they declined to make any further payment, alleging that
the goods were damaged. Upon this an action was brought against
them to recover Rs. 11,600, the Balance due for the goods delivered,
which was settled in April by the plaintiffs giving up between 4 and
500 Rs. of the amount, as they said on account of the interest, but the
defendants alleged it was an allowance made in consequence of the
goods being damaged. After the settlement of the action, the defen-
dants for the first time went to inspect the 154 bales, which remained
in the plaiutiff’s godowns undelivered. A few of them were opened,
and, as they refused to take delivery, the hales were resold by the
plaintiffs in May, and the result was that including interest and Rs. 591,
which was claimed for Fire Insurance and godown rent, the difference
between the prices at which the goods were contracted to be sold, and
those obtained on the re-sale, was Rs. 8661, the sum sought to be
recovered in the present suit.

.It was proved that after the contracts of 13th November, the
market fell ; that in December, January and February, prices were
almost nominal ; and that the market, when the re-sale took place,
was better than it had been at ahy time since November.

The plaintiffs, in their written statement, alleged that all the goods
were in merchantable condition except 20 bales which were mildewed
at the time of re-sale, and were not then merchantable. It appeared,
however, that the contract price of these bales was Rs. 8 and 11 annas
per piece, and that on the re-sale the difference was only 9 annas.
Two of these 20 bales were produced in Court by the defendants and
appeared to be badly damaged. .

The defendants, in their written statement, denied that the goods
were of the quality contracted for, and at the trial they contended
that the goods were damaged, and that they were thereford justified
in refusing to take delivery of them. '
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Peterson, J—The plaintiffs in this case, trading under the name
and style of Carlisle, Nephews & Co. sued the three defendants,
Nuthnull Nowlucka, Greedhareeloll Bhara, and Bhoyronath Pauray,
as trading under the firm of Nuthmull Nowlucka. The. plaintiffs
abandoned their action against Bhoyronath Pauray: as against him
therefore the suit must be dismissed. The alleged cause of action
was the damages sustained by the plaintiffs by reason of the defen-
dants failing to take delivery of 154 bales of Grey Shirtings, and
the loss on re-sale, irterest, insurance, ware-house room &c. These
154 bales were a parcel of a larger number of bales purchased by
the defendants on three several days, viz., the 9th of October, the 5th
and the 13th of November, and of which part delivery had acthally
taken place, and in respect of which the plaintiffs had been paid,
although not until after action was brought. The contracts, under
which they sued, were printed and certain writing in English was
inserted in each. The first contract of the 9th October 1863 was for
213 bales of Grey Shirtings of specific marks and numbers, set out in
the English language. In writing, at the foot of the document, there
was a clause in English,—* Delivery to be completed on or before the
29th, after which date intcrest will be charged at the rate of 8 per
cent. per annum.” The second set of contracts was dated the fifth
of November. On these were set out, in English writing, the marks
and numbers ; and there was, at the foot of each, a clause in writing
that delivery was to be taken within five days from the date, after
which interest to be charged at the rate of 8 per cent. The third set
of contracts of the 13th November, in like manner, set out the marks
and numbers, and the writing in English at foot, that delivery was
to be taken within tendays from the date, or interest tobe charged
at 8 per cent.

The plaintiffs alleged that under the above contracts the defen-
dants commenced taking delivery on the 28th of November, and
took delivery up to February 2nd, leaving at the last date, 154 bales
of goods fn the hands of the plaintiffs. That as the defendants tdok
delivery, they gave the plaintiffs promissory notes for the amounts
of ﬁéods so delivered, and received cash from time to time in respect
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thereof. In consequence of the defendants neither taking delivery
nor paying in respect of what was delivered to the satisfaction of the
plaintiffs, the latter, through their attorneys, called on the defendants
to pay the balance due for what was delivered, and also to take
delivery of, and pay for, the residue. In consequence of the defen-
dants’ neglect, an action was brought, on 30th March 1864, for
the balance of the goods delivered, and, on the 4th of May the plain-
tiffs proceeded to sell the 154 bales, and on sale they realised a loss
of 8,661 rupees. This sum includes interest, charge for ware-house
room and for Fire Insurance. The defendants, by their written
statement, admit the contracts, and go into a rambling statement as
to matters connected with the other suit, and which are
utterly immaterial to the present suit. In fact the only portion of
the defence bearing on the present case is that raised by the eighth
paragraph, in which they deny that the goods were of the quality
contracted for, at the prices mentioned. Having regard to the nature
of the contract, as there was no guarantee of quality, nor sale by
sample, the point raised was immaterial so long as the goods
were in a merchantable condition as Grey Shirtings. The plaintiffs
proved the contracts, the re-sale and the loss, making a total claim of
Rs. 8,661,6. This included items for Fire Insurance, godown rent,
and alsoa deduction from the prices sold for interest for forty
days at 8 per cent. the usual prompt allowance. On the cross-exa-
mination of the witness, CalleecBurn Bhose, the import godown sircar
of the plaintiffs, the man who explained the contracts to the defen-
dants, he admitted that he had only explained the part written in
English at the foot of each contract; but, in answer to a question
from the Court, he said that with new customers he explained the
whole of the printed part, but the defendants, as old customers, knew
it. The plaintiffs by their written statement, in my opinion foolishly,
admitted that 20 bales of the 154 were in an unmerchantable con-
dition, although it appeared that, even when sold as damaged, there
was only a loss of about 7} to 8 per cent. on original prices, and Mr.
Brown, in his evidence, stated, that out of the 20, at least 10 might
have been taken, with some small allowance. It was contepded by
the Counsel for defendants that the only contract was that portion
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in English at the foot of each contract, and that the defendants wete
not bound by the printed portion of the contract, and that
the bteach of contract took place on the non-performance,
by the defendunts, of thecontract on the expiry of the days mentioned,
and that the damages, if any, should be calculated as of those days. The
defendants contended thatthey were not bound by the clause as to
allowance for damage to be claimed within fifteen days, and that they
ought not tb be compelled to take damaged goods. On bebalf of the
defendants, witnesses were called to prove that the goods were damag-
ed and that that was the reason why they did not take delivery. The
gomastha of the defendants swore that about the 20th of April, he
went to the godowns of the plaintiffs, and cut open and examined 50
bales of the 154, and that they were so damaged that he would not
takethem : to corroborate this man, another witness, named Nunko was
called, who far from corroborating the last witness, swore that only 6 or
7 bales were cut open and examined, and of these 6 or7, 2 or 8 were
damaged, the rest sound. Two of the damaged 20 bales were brought
into Court, and onecut open : it certainly was very much damaged, sev-
eral pieces of cloth being rotten. The above isa summary of the evidence
and pleadings. Iam of opinion that the contract the defendants
entered into was the contract printed and written, that where there
18 any conflict between the writing and the printed portion, the written
must control the printed part ; that in the present case the contract
was a specific contract of certain sp‘eciﬁc chattels, and that, as long as
they, or any of them, were in a merchantable condition, the defendants
were bound to take them. In case of the chattels or any of them
being in a damaged condition, that the claim for damage was to be
made before the goods left the plaintiff’s godowns. and in any case
within fifteen days from the date of contract. That the only effect
of the written portibn as to delivery within so many days after which
interest was to commence, was to do away with that portion of the
printed form which allowed discount for prompt at the rate of eight
per cent. for three months, and that although they had forty days to
take delivery, still that if they did not take it within the days, at foot
of congract as suggested by the defendant’s Counsel, it would be
simply a purchase of so many bales of Grey Shirtings, of certain
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marks and numbers, and.the defendants would be bound to take
them, merchantable or not, and with no allowance for damage. I
have no doubt in my mind as to what the contract is, and that the
alleged —want of explanation does not vitiate the contract.
The question therefore is, what are the damages to which the plain-
tiffs arc entitled ? I shall not allow the loss on resale of the 20 bales, I
shall 'Tnot allow the insurance or godown charges, I shall allow the
deduction from realization on resale as claimed by the plaintiffs, but
for that allowance for prompt, the goods would have sold for so much
less. I allow interest from commencement of suit to judgment at eight
percent. From judgment at six per cent. Decree for Rs. 7,394-7-0
and costs No. 2
Deeree- accordingly.

REGINA 28. SHAIK ABBAS AND MUNEEROODDEEN.

Where two prisoners were charged with distinct offences in the same
indictment, the calling of evidence on behalf of one does not give
the Crown a right of reply upon the other.

Eglinton for the Crown.
Hyde for Shaik Abbas.
Muaeerooddeen unaefended.

"In this case the two prisoners yere charged under separ- Dec. 7,
ate counts of the same indictment; Muncerooddeen with  1864.
abducting a girl, and Shaik Abbas with confining the girl after she had
been so abducted. Evidence was called on behalf of Shaik Abbas,
but not on behalf of Muneerooddeen.

Eqglinton began a reply to both prisoners but was stopped by the

Court.

Macpherson J—If the prisoners had been i!icted Jointly and
evidence had been called on behalf of one, the Crown would have a
right of reply upon both. In this case however the prisoners are
indicted under separate counts in the same indictment The charges
are distinct and the Court has a right of reply upon that prisoner
only in whose behalf evidence has Leen called. ’
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IsSUREPERSAUD vs. URJOONLOLL AND OTHERS,

A suit 18 not barred by the Statute of Limitation as against parties
added after the expiration of the period allowed by law, provided
the plaint be filed against the original parties prior to the éxpira-
tion of such period.

Hyde for Plaintiff.

Cowell for Defendaut Urjoonloll.

The other defendants were unrcpresented. Dec. 8,
1864.

In this case the plaint was filed in April 1864 to recover the price
of goods sold and delivered in May 1861. The suit was originally
brought against 6 defendants only, but in July leave was asked and
obtained to add Urjoonloll as a party. Amongst other objections it
was now pleaded that as regards Urjoonloll the suit was barred by
the Statutes of Limitation.

Levenige J—said he was clearly of opinion that the suit was not
barred as against Urjoonloll. The suit was begun before the expira-
tion of the three years, and the fact of Urjoonloll being subsequently
added as a party did not affect the question. The suit might proceed.

Ordered according:
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BUDDRENATH va. ISSOREEPERSATUD.

- The Court wili not except for some very cogent reason order principal
parties to leave the Court during the hearing of a case.

This was'a snit for a partnership account. The pleintiff  wov, 91,
alleged a partnership which the defendant admitted but denied 1864
that any transactions had taken place under it. A number of witnesses
appeared on either side, and a conflict of testimony was expected

Eglinton for the plaintiff applied that witnesses on either side mlght
be ordered out of Court.

Doyne for the defendant made no objection to the order as regarded
witnesses, but submitted that it ought not'to extend to the defendant
personally. Tt was very desirable that the defendant should remain in
Court for the purpose of instructing his Attorney.

Phear, J. said, that he would make an order for the witnesses to
leave, but he thought that such order ought not to extend to the defend-
ant. In England when witnesses were ordered out of Court it was
customary to allow principals to remain, and he saw no reason why the
same rule should not be followed here. There might be cogent reasons
which would necessitate the Court’s ordering principals to leave, butin
this case none such were presented. The witnesses under the circum-
stances must leave the Court, but the principals might remaia,

Order accordingly.

. W. GRANT vs.. RADHAKANT SEN.

The Court will not press hardly wupon a defendant who tenders a
reasonably substantial payment.

Mr. Pittar for the plaintiff.

The defendant was unrepresenbtd

This was an action brought to recover the sum of Rupees  ypy 17,
4,000 due on a Promissory note which had been dishonored. 1864
Defendant admitted the debt and tendered Rupees 2,000, in present
payment, pleading inability to pay more at the moment, and asking to
be allowed to pav the remainder by instalments. :
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Pittar for the plmnhﬁ' objected to time being given. His instructions
‘wete to ask for a decree for the full amount at once.

_ [Peterson, J, after a close examination of the defendant said he
thought that in this case there were good grounds for the  defendant’s
application. The defendant had admitted the debt and tendered Rupees
2,000 in present payment, pleading inability to pay more in consequence
of late business failures. The evidence went to shew that the
defendant’s statement was based upon fact, and the Court would
not press too hardly upon him. The decree would be for the immediate
payment into Court of Rupees 2,000, and for payment of the remainder
by three equal fortnightly instalments, exccution to issue for the whole
amount due in the event of failure .in any respeet.

Decree accordingly.

NILMONEY SING DEo, (RAJaH oF PACHETE) ws. BULLODEBR Durr.

Rajahs and their Mooktears.
Graham with Woodroffe for Plaintiff,
The Advocate-General with Eglinton for Defendant.

The following are the facts of this case, as they transpired in  Jype g,
evidence. Inthe year 1859 the Rajah of Pachete was placed on Lis 1864
trial, at Burdwan, on charge of implication in the rebellion of 1857. For
some time previously to his trial he had been a close prisoner in the Burd-
wan Jail. Messrs. Longueville Clarke, Peterson, and Newmarch were
retained for his defence, and instructed by Mr. Paul, an Attorney
‘of the them Supreme Court. Mr. Paul understood the language
of the Rajah and his people (Bengalee) perfectly. During the time he
was employed in preparing the Rajah’s defence, he (Mr. Paul) was
assisted by a staff of his own writers and clerks, whom he had taken to
Burdwan for that pugpose. While the Rajah was in Jail the defendant
was - infrédiced to him. He had never before seenm, or had any
busipess with the Rajah. The defendant remsined in attendance on
the‘%'ﬂ.ajah, and the Rajah after his acquittal, and after his retura
%o Pachete, made over to the defendant Rs. 4,000 in half notes. The
Rajah deglared that these half notes were given to the defendant solely for
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the purpose of gotting them "cashed, and produced a receipt for them
expressly reciting that circumstance. The defendent detaived the
money for his own use, and the Rajah now sued for the recovéry’ of the
money. It was admitted that the other halves of the notes were loq,t.

. The story of the defendant was, that the notes _were gjven him by the
Rajah as a reward for services rendered to him in_ connegtion with #he
trial ; that during the whole period of the Rajah’s incarceration he wsg
actively employed as one of the Rajah’s Maoktears, his son acting a8
interproter between himself and the English lawyers; that the Rajah
by his mooktear Nilecomul had given him a written promise to pay him
Rs. 5,000 after his acquittal, When' the Rajah returned to his own
place, after his acquittal at Burdwan, the plaintiff and his son followed
him, At Pachete the Rajah became anxious to ascertain whether the
Bank of Bengal would cash some half uotes in hig possession, and in
order to test this gave the notes to the defendant, who, thereupon, pro-
ceeded to Culcutta with them. He returned to Pachete with the inform-
ation that they would be cashed, on which the Rajah gave them to
the defendant for his trouble, and in part payment. of the sum of 3,000
due in the event of the Rajah’s acquittal.

All this was wholly denied by the Rajah, who admitted that he had
authorized the defendant to retain  Rs. 1,000 out of the proceeds of the
half notes, as a reward, but no more. -

The son of the defendant in this’case had a’suit pending agalust the
Rajah for fecs due to him, independently of the money alleged to have
been given to the father for their joint services. ‘

In the earlier stages of the ca.s; an order-had been obtained for the
personal attendance of the Rajah to give evidence ; and it was urged by
the plaintiff that this was for the njere purpose of compelling the Rajah to
pay the money demanded, in orderito save himself the trouble and annoy-
snce of being drag”'ged"down to Cadcutta to give his personal testimony.
This order for the Rajab’s a.tt'endm_;',ce in person was afterwards cancelled,
on an application made to the Court on this behalf ; and a Commission
was granted to the defendant, to examine the Rijah at Pa.cl;ete. of

this Commission the defendant had declined to take advantage, urging-\
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hia mabxlxty to pay its necessary expenses. The plaintiff, on lhe other
haﬂd declared that the real reason why the Commission was not issued,
was the dread which defendant entertained of the evidence the Rajah
would give on oath.

Macpherson, --What I have to ﬁnd in this most unsatisfactory case
is, whether the defendans Bullodeb Dutt, was, or was not, authorized to pay
himself the proceeds of the four half notes made over to him by plaintiff
for realization at the Bank,of Bengal. It is not disputed that the notes
belonged to.the plaintiif ; nor is it disputed that he gave them to defend-
ant ; nor that the defendant received Rs, 4,000 for them from the Bank of
Bengal. The dispute is solely as to whether the defendant after realization
of the money, had a right to retain it in part payment of a sum of Re. 5,000
which he declares the Rajal owed him, in consideration of services
rendered as Mooktear. As regards the evidence in this case, it is of two
kinds ; first, the verbal testimony of the witnesses here, and two docu=
ments ; and secondly, the correspondence which has taken placg in the
matter. I shall consider them separately. In support of the defendant’s
cage we have, 1st, the direct evidence of a written agreement made by
Nilcomul (one of the Rajah's people) to pay the defendant the sum of
Rs, 5,000 for his services if the Rajah was acquitted ; 2udly, evidence of

. & promise to the same effect said to have been made by the Rajah himself;

and 3rdly, the evidence of the defendant, and his son, and his sircar, as to
the circumstances under which the defendant acquired his alleged right
to keep the moncy when realized from the Bank'of Bengal upon these
notes. In corroboration of that direct evidence we have the length of
time which has elapsed since the Bank notes were made over to defendant,
and realized, and retained by him. - And there is also the fact that the,
indemnity bond to the Bank was in the defendant’s own name. We
bave also what I must admit to be one of the probabxhhes of the case
wiz, the fact that the Rajah was at the time in cnrcumstances under which
it whuld not be at all unlikely for him to give promises, or make payments
toi man, who had beon employed by bim in connection with his case.

Thiat the-defendant was so employed is to my mind quite clear. It is
equally clear that the services he rendered to the Rajah, in such employ~
ment wore a3 small aud insigaificant as possible. But still he was em-
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ployed ; and he did to some extent busy himself in the Rajah’s affairy.-
during bis trial, aud subsequently proceceded with him to Fachete. Asto
the agreement alleged to have been come to by the Ra_]ah and the
defendaut., in the Burdwan Jail, on the first mtrodwtlon of the latter,
I should Dot be prepwred to find on the evidence that any such agree-
ment was made.” But | see no reason to doubt the-letter produced, and
relied on by the defeudant, as setting foith the promise of payoent. I
believe it was signed by Nilcomul ; ; he, indeed; himself admitted the
signature, thowrh he could not account for its being at the foot of such a
document as it turns out to be. ' The general result I arrive at is this :
This letter of agreement, was sigﬁed by Nilcomul ; he, being a pro-
fessional Mooktear long in the service of the Rajah. I -do mot
believe he would be likely to sign an English paper for Rs. 5,000, pre-
sented to him as this document was, without being well aware of what he
was about. I find therefore that defendunt has established the fact of
the promise to pay him the sum of ‘Rs. 5,000 in the event of the Rajah’s
acquittal. My own belief is that the promise was subsequently adopted and
ratified by the Rajah himself : the whole of the facts of the case are con-
sistent with that view, and no other. So far I believe the ease which is set
up by the defendant-as to the promise. Then we have these notes made
over to defendant, amounting to Rs. 4,000 : and here again I belicve
the defendant’s account of what took place. The notes were given to the
defendant, by the Rajah, to try whether the Bank would cash them ; and
when they had been cashed, defendant was, as I believe, authorxzed to
retain their proceeds in part payfuent of the Rs. 5,800 which had become
due to him by the acquittal of tpe Rajah, his employer. 1 also believe
that the receipt prodpuced by plafintiff is the receipt given by defendant
for the notes, when he received: them. This, I believe,- though the .de-
fendant denies it ; and I believdl that- after giving that receipt for.the
notes sent to be changcd at the Bk, he was authorized to keep the money
himself. The notes were mad§ over to defendant in the month of May
1859 ; and it is incredible to maf that their procesds should have been
allowed to remain n the hands *of defendant’ unaccounted formud un-
questioned at Calcutta, while the Rajah and Nilcomul were at Pachete,
without some acknowledged right of-defendants to retain the amount.. I
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cannot believe that if that right did not exist #8 admitted, the defendarit
would have been permitted to retain the money without any motion on
the part of plaintiff, from May 1859 down to the present time. The whole
conduct of Nilcomyl would be under other circumstances inexplicable,
The notes having been given up in 1'_859, nothing more was heard about
them till the end of 1863, whien su'd:dexﬂy the Rajah’s Mooktear, after
nearly five years silénce, thresténs a suit for the recovery of the wvalue
of the notes from the defendsnt ; while he must have known that they
were paid to the defendant long ago.

As to the corresporidence, that shows still more the weakness of the
plaintift’s case, Having received the notes on the 2ith May, the de-
fendant wrote on 29th September to say he had realized the money for
them. Nothing more occurs till 28¢d November, when he is told to
take Rs. 1,000 out of the money for himself, and to remit the rest, In
reply to that, the defendant, on the 29th, wrote a letter of remonstrance
declaring his right to be paid, not only the Rs. 4,000 he'had in his pos-
session, but also Rs. 1,000 more. Nothing ~further occurs till the next
May when the defendant is informed by letter that a man. had been
sent down to Calcutta, from Pachete, to transact certain business for the
Rajah, and that this man would give him further Rs. 1,000, that being
-exactly the balance claimed by dcfendant. The genuineness of this letter
is’ admitted, and it cannot but be construed as an admission of de-
fendant’s claim for tha Rs. 4,000 he had nlr‘eadyfeceived, and of the re-
-maining Rs. 1,000 alleged to be due. )

I began by -saying that the case was a most unsatisfac-
tory one indeéd; and I may make the same remark on clos.
ing it. There has been througbout it a great want of reliable
evidence. It is a pity the defendant himself has not been called
for examination. The case is the result of transactions between two
persons, both in the service 'of the Rajah, and both apparently trying
which qquld plunder his master most. It is admitted that the defendant
rendered the Rajah little -or no service: 5,000 pice would perhaps
have bega Jiberal remuneration for what he ‘did—But as the case

(' ) .
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stands there can be no other result than the dismissal of the-suit with
No. 2 costs.
Suit dismissed accordingly.

. HowraE DockiNg CoMPANY vs, THE “ JEAN Lours.”

The Vice Admiralty Court has no jurisdiction to arrest a British
ship on a claim jfor repairs, although the owners may be colomial
subjects.

Doyne for the impugnants. ) .

The Advocate General for the promovents.

The Jean Louis had been arrested under & warrant o, = .0 a1,
issued by the Vice Admiralty Court at the suit of the 1864.
promovents for necessaries supplied to the ship. It appeared from
the affidavit of Mr. W. G. Rose, the Secretary of the Docking Company,
upon which the warrant was obtained, that a sum of Rs. 50,141-12-4
remained due for repairs done to the vessel, that she was about to leave
Calcutta immédiately, and that although demand had been made to
the agents of the vessel for payment, it had not beer complied with,
nor had any security or undertaking to pay the amount been given.
Upon these grounds the Court granted the warrant. An appearance was
entered by the impugnants under protest, as they denied the jurisdiction
of the Court.

Doyne now moved to set aside the order for arrest. He con-
tended that as the promovents had parted with the possession of the
ship, their lien was gone; also that the Admiralty Court had uo
Jurisdiction in this case, for, under the 8 and 4 Vic. C. 63, Section 6, it
could only order the arrest of foreign ships, whereas the Jean Louia
was a British ship, owned by Ttish subjects belonging to the port of
Point de Galle. Mr. Gregory, the Agent of the impugnants, had made
an affidavit to the effect that the j owners were British subjects, residing
at Galle, in the [sland of Ceylon, and that the Jeas Louis was s vessel
belonging to that port. The cejtificate of sale from the .owners to Mr.
Gregory, containing the declaration required by the Merchant Shipping
Act, made before the Registrar of shipping at Galls, was of itself
sufficient evidence, under Sec. 107 of the Act, of the awncrs being

British subjects. That the power of arresting vessels for necdssaries, .
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plied only to foreign vessels appeared from the 6th Section of 8 and 4 Vic.

C:B3, which is as follows': “ And be it enacted that the. High Court of
Admiralty shall have jurisdiction to decide all claims and demands what-
soever in the natire of salvage for services rendered to or damage received
by any ship or sea-going vessel, or in the nature of tonnage, or for neces-
saries supplied to any.foreign ship ot sea-going vessel, and $o enforce the
payment thereof, whether such ship or vessel may have been within the
body of a country, or upon the high seas, at the time when the services
were rendered, or damage received, or necessaries furnished in respect of
which such claim is made.” In'support of the argument, was cited
the case of the « Ocean,” Z W. Robertson's Reports 368,—also Maude
and Pollock on shipping, 3rd Ed : page 65, and the authorities there
referred to.

The Advocate General opposed the motion on the ground that the
arrest was valid, the Jean Louis not being a British vessel within the
mesning of the Act cited. She was a vessel owned no doubt by “ British
suhjects,;’ but still a colonial ship belonging to the port of Galle, which
must be considered in relation to Calcutta as a foreign port. The Acts
cited, he contended, referred solely, and exclusively, to vessels owned by
British subjects residing in Great Britain. He also submitted that
this was a case of implied hypothecation.

.- Doyne, in reply, argued that there was no such distinction in
respect to colonial vesiels as that contenrled for by the learned Advocate
General. .There were only two classes of vessels . e. British and
"Foreign, there was no intermediate class. The Jean Louis had a Bri-
tish register, she was owned by persons who possessed all the rights and
privileges of British subjects, and the fact of their being colonists in no
way could make her s foreign vessel.

Phear, J—In this case the question before the’ Court is, not
ﬁ:ether the promovents have any remedy, but- whether under the
'clam they make they are entitled to institute prooeedmgu in rem. If
they are not, the arrest was made without jurisdiction, and the order
gmﬁ‘ed by the Court must 'be set aside. -As [ understand the case, -
the ship hes & British register ; but it was contended on behalf of the



( 257 )

promovents, that although the owners are British subjects, they come
under the designation of Colonists, and as such, are not entitled to the
full privileges of British subjects. The repairs wero executed in
Calcutta, but whether or not in the course of a voyage, and for the
purpost “of enabling the vessel to continue her voyage, does mnot
appear. Now, if the proceedings are well founded, they must.
rest on one of two grounds, namely, the right of lien for repairs,
or on the remedy, in rem, given by Statute.. It cannot, at this
time of day, be argued that by -English Law there exists a
general maritime lien for repairs, and I stated thus much of my
opinion to the Attorney at the time I granted the warrant for the arrest
of the ship. The circumstances stated when the application was made
were, however, sufficient to induce me to allow the warrant to issue, as
the questiou could afterwards be decided in open Court. No doubt
by gencrul maritime law a lien for repairs exists in respect of “such a
cluim, but it is settled by the Common Law of Englaud, that the jurisdic--
tion of the Court of Admiralty does not extend to that length. An
attempt was made by the learned Advocate General to place the case
on the footing of an implied hypothecation. But the principle of
hypothecation does not exist here, because, to justify hypothecation,
there must be urgent necessity for repairs, and a want of credit in the
Master, so that in the absence of the owners, he has no other mode of
raising the necessary funds, Here the Master had credit. But even if
there were an implied hypothecatipn, then the application for a warrant
was pre-nature, inasmnuch as hypoihecation is available only at the end of
the voyage. It was also contenddd that this being a foreign ship, [
must administer foreign law to thé full extent, and, therefore, hold the
arrest good. If so, the foreign I»gav, [ should have to administer, would
be the law of Ceylon, and I concéive that that does not-differ from the
English law. I agree, however, with the learned counsel for the im.
pugnants that there is no me&lum between a British and fomgu
ship, & ship must be one or ghe -other. 'lhe Jean . Louis is ‘a
British registered ship, and her Owners aje persons "who are entitled to
have their names on a Brmsh Regtster, and, therefors, the law to
be admivistered in her case is the English law. Now, how stands .
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the -oase “by Statute? The 2nd of William IV. C. 15 is merely
déclaratory ; it does not give jurisdiction, and it makes no mens
tion of repairs. The 3 aud 4 Vic, C. 65, Bect. g .is. valuable for the
Judgments that ha.ve been given upon-it. [n Dr, Lushington’s judg-
ment in the case of the Alezander; 2 W. Robartson’s Reports, p. 293, he
says that the Common Law had narrowed the gengral .jurisdiction ori-
ginally belonging to the Court of Admiralty respecting repairs, The
‘same learned Judgyg, in the case of the Ocean, 2. W. Rob. 869 is still
more emphatic on this point. These cases leave no doubs that up to the
passing of 3 and 4 Vic. C. 65, there was no jurisdiction to entertain a ques-
tion of thisdescription in the Court of Admiralty, It is not necessary to en-
quire how far the Statuts applies to a claim )ike that made in the present
case, because [ find as a fact that thisignot a forcign vessel. -I threw out
at the time of the argument a suggestion that there was some subsequent
enactment passed, as I thought only during the last session of parliament.
- On reference to it, [ find its prow}isions are confined entirely to the
adjudication of matters of prize. I come, therefore, to the conclusion that
the order I made for the arrest was made without jurisdiction, and it
must be set aside with costs.

- Applioation granted with costs.

Lazarus »s. VicTor.
le Court of Small Causes under Act 1X of 1850 and Act XX VI of

1864, has no jurisdiction over suite of smaller value than Rs. 500
" on the ground only of the cause of action hamng arisen within

the limits of Calcutta. . '

Woodroffe for plaintiff
" The defendant did not appear. ,

. This wag*an action brought after the commg into operation  yyne 94,
of Act"XXVI of 1864, to recover the sum of Rupees 1864 -
'416-6-6, being the balance due to the pisintiff for goods sold and _
delivered by him at Calcutta to the defendant who resided at Chuprah,
to whml& plage he had directed the plamtlﬂ' to have them forward.

od by DAk, -



(258 y -

« I't was proved that the defendant did not dwell oF caIrTy On busme&s,
or work for gain within the lotal limits of the Town of Calcutts, and:
that he had not so dwelt, or carried on business, or worked for gain'
there when the cause of action atose, or. within 6 months before the.
beginning. bf the éuit, 8o as to give the Calcutta Small Cause Court
jurisdiction to entertain the suit under Section 28 of Act IX of 1850.
Under these circumstances it was argued on behalf of the plaintiff
that the suit did not fall within the provisions of Act. XXVI of 1864
80 as to deprive the plaintiff under Section 9 of his -costs in the High
Court. Section 2 of Aot XXVI of 1864 conferred on the Courts
held under Act IX of 1850, jurisdiction. to- -entertain only such actions
as might be brought for sums exceeding ‘Rs. 500 and not exceedmg
Rupees 1,000, by reason of the causes of such astions having arisen
with the local limits of their respective jurisdictions, and did not in any
way affect actions for sums below Rupees 500. '

Macpherson, J. sa.xd, that he entettaxned no_doubt but that the effect
of the two Acts taken together was to confer jurisdiction on the Small .
Cause Courts in respect to actions instituted there, similar to that ex=
ercised by the High Court when the sum sued for exceeds Rupees 500
and does not exceed Rupees 1,000, but that such Courts have no Juris=
diction over sums not exceeding Rupees 500, by reason only of the cause
of action having arisen within the local .limits of the jurisdiction of
such Courts. The decree would 1:e for the plaintiffs with costs No. 1

Decree accordmgly

SUMBOONAUTH GHOSE vf JUDDOONAUTH CHATTERJEE.
When the analogy between Natwc Hoondies and English Bills of E',w
change is complete the fEnglzsh Law is to be applied.
© Graham for the plaintiff, 3 Jave 17 wnd .o.

The Advocate Gmml wit Woodroffe for the. - 1864
defendant

_ This was an action fo recover f:t:he' ‘sum”of Ret 6’,01'0‘ ’ c'mi 4‘9 “bill of
exchange brought by the indorsee- thereof against the drawe:;f
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" The defendant, on the 218t of December 1863, drew a bill payable
to his order at three months date, upon one Kaliprosono Singh for the
‘sum of Rs. 6,010, which was accepted by Kaliprosons Singh, and Ly
him indorsed to the plaintiff.

The bill at maturity was presented to the acceptor for paymcnt but
was dlshonoured whereupon the plaintiff sued the defendant as the
maker.

The defence set up was, that due notice of the dishonour had not
been given.

* Graham, for the plaintiff, contended,—firstly, that potice had been
given—secondly, that nptice was not neces'sary where the parties were
Hindoos, and in support cited the case Gopeenauth and another vs. Abbus
Hossain, tried before the Chief Justice Sir B. Peacock® in 1861,—and
thirdly, even if notice were necessary and had not been given, the de- -
fendant had waived it.

Macpherson, J.—This is a snit brought by the indorsee of a Bill
of Exchange against the drawer, in default of payment Ly the acceptor,
The bill was made in Calcutta, and is in the English language and
ordinary English form, © e.

' Calcutia, 21st December 1862.

“Three months after date please pay to my order the sum of Rs. 6,010

and place the same to the account of »
JUDDONAUTH CHATTERJEE.

To Baboo Kaliprosuno Singh, Calcutta.”

Baboo Kaliprosuno Singh acceepted the bill, the acceplance and signature
of the acceptor being written across the Bill in the English language and
character. The defendant then blank indorsed the bill in the “Eunglish
character, and delivered it to the plaintiff. The bill fell due on the 21st and
24th March, and payment was demanded from the aceeptor but was re-
fused. The defence is that there was no notico of dishonotr. * For the
plmuhﬁ‘ it was contended, that there was due notice, but eveu if there
was, not, “the defendant waived notice ; and that under the circumstan-
cesy. thé pastios to the bill being all Hindoos, no notice was necessary.
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The first question to be dacided i :s, what law is to be-applied to this
case. Is it to be dealt with according to English law, or according to
any special usage as to bills of exchange prevailing among Hindoos ?

In my opinion Engligh law is applicable; the bill was prade and accepted
in Caléutta in the English form, and in the English language, and this,
in itself, creates a strong presumption that the partics at the time of coft-
tracting, intended to contract, and believed they were contracting, accords
ing to English law. The presumption is strengthened by the acts of
the parties ; such as their allowing the three days of grace as a matter of
of course. Then no evidence hatever has been given of any special
nsage as to Bills of Exchange among Hindoos. It was laid down by the-
late Chief Justice Colville, in - Amritram vs. ‘Damoodur Doss, that,
“ when the analogy between native hoondies and bills of exchange is
complete, and there is no proof of any special usage, it is right to apply
the English Law to them.” Adopting that dictum, and finding that the
analogy is complete, and that no special usage is proved, I shall apply the
English Law to this case. This disposes of the issue raised as to whether
any notice at all, and if any, what notice is necessary in the case of Native
Hoondies. It remains to decide whether the defendaut had such notice
of dishonour, as the English Law requires, and if not whether he waived
it.  According to the evidence, the defendant clearly had no notice which
expressly intimated to him that the holder intended to have recourse to
him. He had ample notice of the fact that the bill was not paid at due
date; and he knew that the holder was giving the acceptor time, and he
consented to the holder doing so. - Now a mere intimation of the fact of
dishonour may be sufficient notice, without an express declaration of in-
tention to hold the person liable t9 whom the notice is given (see Byles
on Bills 8 Ed. pp. 255-256 and theécases there referred to.) And the mere
giving time to the acceptor (as lopg as the holder in no way ties up his
own hands so that he cannot ssg), especially if that time is given with
the acceptor’s consent, will not diicharge the acceptor, see Byles on Bills
8 Ed. page 228 '

But the circumstances of thm case‘are peculiar; and the ‘vonclusion at
which I arrive is, that although the" defendant -was kept informed
throughout of all that took placebetween the plaintiff and the acceptor,:
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he was so kept informed in such a manner as to lead to the inference
that the plaintiff did not intend to have recourse to him, ‘but, on the
comtrary, that the acceptor was the only person to whom the plaintiff
looked and from whom he intended to enforce payment. I think that
this is shown even by the evidence of the plaintiff’s sircar, who was the
only witness called in his behalf. The sircar says, * on the 16th or 17th
March I saw the defendant”. He said “ I remember the due date, it is
the 21st 24th.——On that date I shall go to you and take you to Kalipro-
sunno, and have the matter brought to a termination.” On the 21st I
went to Kaliprosunno with defendant.  Kali said in Juddonauth’s pre-
sence * I shall make a settlement and pay ebout 3 days hence.” Defend-
ant said “let us go now, we shall come on that day and have the matter
settled.” On the 24th defendant went with me to Kaliprosunno’s again.
Kali then said “ you will have to wait about two days longer, my cashier
is not here, when you come two days hence he will be, and I will settle
and pay : the defendant and I came away.” I said to defendant “ the time
is up and he is making me run in this way, I shall send an attorney’s
letter, and take legal steps, I cannot wait any longer. I will give an
attorney’s letter and take other steps.” Defendant said * Kali is a great
man and does not require being written to, I will have the matter set-
tled.” Two daysafter that I saw defendant, who said I did not promise
to have the matter settled to-day, but, as the Dole Pocjah is going on in
Kali's house, I will settle it afterwards. [ went to him again. He said
I do not feel well, t.'nat is why I have not been to you. Go to Kalipro-
gunno’s; I am unsble to go ;-when you get there the matter will be set-
tled; I went to defendant a day or two afterwards and said, “ you asked
me to go to Kaliprosunno ; I have done so, but he has made no settle-
ment, I came away and informed my employer.” In cross-examination this
witness said.” The Dole Poojah went on at Kali’s house about the 27th
or28th March. A day or two before the Dole defendant came to my
house and said, a promise had been made to pay the money at that time,
but the promise could not be kept, meaning Kaliprosunna's promise to pay
in two days. I saw Kali after the Dole.” He said, “ bring defendant
along with,you, and I will pay the mopey.” . Frem this evidence of the
_pla_mﬁﬁ‘,’s_mtneu, taking it for granted that it is all true, it sppears to
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me very clearly that both he and the defendant throughout the whole of -
the transaction as to which he speaks, were thinking only of how Kalipro-
sunno could be got to pay. There was no notice, citherdirect or indirect,
to the defendant that he was himself to be held liable, When we turn
to thesdcfendant’s evidence, the case is much stronger. He denies that
most of the interviews spoken to by’ the Sircar cver took place, but he
states, and this portion of his evidence at any. rate I believe to Le true,
that when Kaliprosunno did not pay the bill, the plaintiff, through his
gircar, applied to him to renew the bill, saying that no harm could come
to bim, and that the plaintiff would undertake, if he got a renewal, not to
proceed against the defendant, but to proceed against Kaliprosunno
only ; when it is borne in mind that the bill which is the subject of this
suit had been several times renewed, and when we consider the relative
positions of the parties, and their conduct in relation to this bill, as ad-
mitted by the plaintift’s sircar, I do not doubt that the defendant’s story
as to the proposed renewal is correct. If so, it strongly confirms the view
which I have. taken of the plaintiff’s case on his sircar’s evidence, I
therefore find that the defendant received no legal notice of dishonour, and
that he is not now liable on this bill. The suit is dismissed with No 2,
costs.

Dismissed accordingly.

ORHOYCHURN MULLICK vs, WOMESCHUNDEB PauL.

A Plaintiff will not be allowed to set up one case, and having proved
another to ask for issues to be raised to suit the proof, but when a
Plaint and its proof necessarily-lead to one or more partioular issues
it 4s the duty of the Court if tlme issues do not come by surprise on
the defendant, to raise such issueg and to give the relief thereon to whick
the Plaintiff is entitled. ;

Newmarch for the Plamtiﬂ'., ) §
Coryton for the Defendant,

Peterson, J.—This is a case of considerable importanceasbe~ a1, 23,
tween execution creditora and mortgageesof land, forthagreason 1384 °
1 have thought it better to give a written judgment, in order that po mistake
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might be made as to any point of the judgment, should the case be taken
to the High Court on appeal. The plainiiffs allege that they are equitable
mortgagees of a four aonas share of a House No. 93 Baronussee Ghose's
street belonging to the defendant, Womeshchunder Paul, who deposited the
title deeds of the House in question, together with title decds relaiing to
other property, as a security for the repayment of Rs. 10,000 and interest
at the rate of 36 per cent per annum. The plaiutiff then goes on to allege
that the Sheriff, J. P. Thomas, one of the dcfendants, had seized the
premises in question at the suit of one Choneeloll Conorea;
whose heir the defendant, Toolsecdoss Conorea, was. On his put-
tiog in his written statement and the case being called on the
13th May, and it appearing that Choneeloll Conorea had made
a will, and that his representative was Dadie Bohoo, the names of
the sheriff, and of Toolsedoss Conorea were struck out as defendants, and
Dadie Bohoo was made a defeudant. The relief sought in the prayer of
the plaint is curious, having regard to the substance of the plaint and
the written statement of the plaintiff.

The defendant Dadie Bohoo in her written statement says she knows
nothing of the equitable mortgage, and that the-suit was unnecessary
and ought to have been dismissed with costs. The case was called on
for hearing on the 13th day of May ; the plaintiff Obhoychurn Mullick
guve evidence as to the exceution of the instrument and the mode in
which the consideration was paid. On looking at the instrument of depo-
sit I found it insufficiently stamped, add imposed a penalty of twenty
times the stamp together with the costs of the proper stamp, amounting
in all to Rs. 735 ; on this being paid I admitted the document in evi-
dence. After-the examination of the plaintiff and after reading the writ-
ten statement of the defendant, I suggested that I thought, under the
circumstances, there was evidence of the existence of the deposit and the
payment of the consideration, and that the plaintiff was entitled to a
declaratory right under Section 15 of Act VIII of 1859, and that the
only question was as to whether I should declare the right of giving the
defendant her costs against the plaintiff, or simply make no order as to
the costs. Counsel for the plaintift then referred to the correspondence,
uponwhich it appeared that from the first the plaintiff was ready and
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willing to dismiss the suit with its nccessary consequences, as soon as
ever Dadie Bohoo, through her attorney, would admit the mortgage to
be a valid one. He insisted that she was a necessary party and that
her costs ought not to be givon as against  the plaint®l; on the other
hand it was contended that she was an unnecessary party and that the
Vill must be dismissed, as against her, with costs. When the case was
again called on Monday last, being under the impression that the
consideration was not disputed, I expressed an opinion that I
thought it uunecessary for the plaintiff to give further evidence as
to the payment of the consideration moncy, as it was not disputed.
Mr. Coryton, counsel, for the defendant, disputed this, and evidence
was fully gone into on that day and also on the following, as to the con-
sideration. Although a considerable suspicion arose in my mind during
the cross-examination of the plaintiff, Obhoychurn Mullick, as to the
bona fides of the transaction, on further evidence being given, I was
fully satisfied of the consideration having been paid, the very notes and
Government, paper, with which it was paid, being traced into the hands
of the defendant Womeshchunder Paul. The consideration, however,
was fully contested throughout.

During the hearing I thought it neccssary under Section 141 of
Act VIII to raise two issues. First.—Is the plaintiff cntitled ag
equitable mortgagee with deposit of title deeds, to a charge in the
4 annas share of Womeshchunder Paul in certain houses? Second.—Is
the defendant, Dadie*Bohoo, représentative of Choonee Lall Conores
a judgment creditor of Womeshchunder Paul, and under which
Judgment some of the premisej in question have been scized, a
necessary or proper party to the suip? It was contended by Counsel for
the defendant that the Court wgs exceeding its powers in setting up
these issues on the plaint and prayer as they stood. I overruled the ob-
jection and my reason for so doing Y give as follows. ABhough I should
not allow a plaintiff to set up one chse, and having proved another, to ask
for issues to be raised to suit the proof, I consider that when a plaint
and its proof necessarily lead to one' or more pafticular issues, it is the
duty of the Court, if these issues do not come by surprise on the defend-
ant, to raise such issues and to give the. relief thereon to which the:
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plaintiff is entitled. In the present case the plaintiff sets out the facts by
showing his title as equitable mortgagee to the scizure by the sheriff of
the premises mortgaged at the .suitof the Testator of the defendant
Dadie Bohoo. Now had there been no prayer, I say that the only is-
sues suggested would be those that I have raised, and still because the
relief sought is such as to have no relation to the subject matter of the
plaint, I am asked to dismiss this plaint with costs. Section 140 of Act
VIII gives me the power to raise such issues as I have done. If I am
proceeding wultra vires in raising the issues a Court of appeal must de-
cide so. On the first issue I find for the plaintiff. Under Section 15 Act,
VIII. of 1859 I should be entitled to make a declaratory decree-without
granting consequential relief, Itis, however, unnecessary for me so
todo, as I am in o position to grant substantive relief. On the 2nd
issue I am of opinion that the plaintiff had a right under the circum-
stances to make the defendant Dadie Bohooa party. It was clearly her
interest, if she thought fit, to cut down the plaintiff’s claim as much
as possible. As a judgment creditor she could have redeemed the
mortgage ; she would then have been in the position of a mortgagee
both as to her judgment debt, and the mortgage redeemed. The plain-
tiff had a right to come in and ask for a declaratory decree asto his
right as a mortgagee, as against the mortgagor, and foreclose him.
Surely if the mortgagor’s interest in the equity of redemption had been
seized and sold, he could have brought his suit against the owner of
the equity of rederaption, calling onhim to redeem or be foreclosed ;
then on the same principle I cannot see why under the circumstances he
could not do it against the judgment creditor, who has seized but not sold
If the defendant Dadie Bohoo has been unmecessarily brought before
the Court, she has to thank her legal advisers for being so. She
had full opportunity, by admitting the mortgage debt, to have the bill
‘Qismissed alga.ins;het and her costs paid. ~ Her legal advisers did not
allow her to avall herself of those opportunities, but compelled the
plamtxﬁ‘ to come into Court, to prove his mortgage. If any thing could
convince me of the defendant Dadie Bohoo being a necessary party, it
would be the defence raised by her in hotly contesting every item of
the consideration, She had an interest in puiting down the claim of
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the plaintiff and she ought to have proved thisinterest. She has failed in
so doing, and she must stand the consequence. According to the cases de-
cided in Englaund, the plamtlﬁ might have made her a party. She would
then have, been entitled to come in and redeem on °the usual terms.
Under Act VIII Seetion 73, I could have made her a party, and under
the circumstances I should have made her a party.

Decree.—Declare and decree, that plaintiffs are entitled as equitable
mortgagees, to a charge on the properties mentioned in the memo-
randum of deposit to the amouat of principal, interest, and costs, except
the étamps.

That defendant, Dadie Bohoo, is entitled to redeem that mortgage,
defendant’s interest, and costs of the 1st plaintiff, and that on so
redceming, she be entitled to add her own costs, and stand in the place
of the said plaintiffs. '

Deerce that an account be taken of principal, interest, and costs due
to the plaintiff, or to the said Dadie Bohoo, should she redeem the
plaintiff, and a day given for sale or foreclosure of the said premises in
default of peyment. Costs No. 2.

In the matter of the claim of Dadie Bibee.
DEeBNARAIN Bosg vs. A. S. LEISK,
L]

To constitute a lien on any property there must be a clear agreement
Jfor the specific appropriationof the properly, and further the pro-
perty must be in the poaaeasi@ of the party who claims the lien. -

Newmarch for the plaintiff. Tune 8.
_ Graham with Lowe for the clmriant 1864,

The defendant was unrepresen

4

The claimant in this case put fgrward her right to a lien on the
stock-in-trade, goods and chattels, and the outstanding bLills of the
defendant, as the widow and executrix of Choonoeloll: Conoreah the late
banian of the defendant, for the balance of an unsettled - account stated-
in the claim filed, to amount to Rs. 30, 000 or thereabout.” If the
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claim were allowed, and the lien established, its cffect would be to defeat
the plaintiff, who was an execution creditor of the defendant under-deerce
for Rs. 2,108 and costs, and who caused the Sheriff to seize the stock and
effects of the defendants under that decree.

It appeared from the dxrect examination of the defendant Lu»k that
he carried on business in tlns clty, under the style and firm of A. S.
Leisk and Company ;that on the 25th July 1862, he appointed one
Kenaram Bannerjee bis banian, and by an agreement entered into on
that date, the terms of the banianship were settled. By that agreement
it was provided that Kenaram shovld advance to the defendant Rs.
10,000, and as security for that sum, and interest at the rate of 11 per
cent. per annum, the defendant assigned and transforred to his banian
the whole of the stock-in-trade and goods whick were then in the
godowns ; and it was agréed that Kenaram should from time to time
further advance to the defendant, if required, sums not exceeding Rs.
2,000 as floating dcposit. That the stock-in-trade and goods so assign-
ed were to be exposed for sale under the charge of Kenaram, and the
keys of the godowns and ware-house in which such goods should be
stored, were always to remain in the possession or custody of Kenaram
or persong authorized by him. That bills and vouchers when made out
should be delivered to Kenaram, who should collect the amounts, and no
duplicate bills should be issued without Kenaram’s consent, and that all
monics to be received by Kenaram on account of sales, should he
accounted for to the defendant. The 7th Clause of the agreement pro-
vided that the collections were to be deposited in the Bank of Calcutta
or in a chest in the office, the key of which was to be kept by the
banian, and in case of the stock-in-trade falling insufficient in the judg-
ment of Kenaram, he was to be at liberty to realize what was due to him-
sclf and enter up judgment on a bond collateral with this agrcement,
for the residue. The 17th Clause provided in express terms that the
banian was allowed a lien on the whole of the stock-in-trade of the said
firm as aforesaid, and the bills and vouchers or any other documents or
security which should be placed in his hands. The defendant Leisk in
higdirect examination continued to staie that he' commenced his busi-
ness with «Kenaram on the above fouling as a  ship-chandler and sail-
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maker in July 1862, and the Rs. 10,000 was paid on his account by his
banian who kept the keys and placed bis own durwans in charge of the
godowns. That Kenaram continued to act as his banian down to the
middle of 1863, when being desirous to terminate ghe engagement,
Choonéeloll Conoreah became the banian in his place in the month of
June in that year. The dofendant said that at this date he owed Kenaram
Rs. 15,000 ; that Choonecloll agreed to pay him off and gave the de-
fendant a cheque for Rs, 12,000 which he endorsed over to Kenaram,
and on the bond from the defendant to Kenaram thcre appeared the
following receipt * Calcutta 25th June 1863, rcccived from Messrs. ‘A.
8. Leisk & Co., Rs. 12,000 in part of my claim upon the within bond
and agreement dated the 25th July 1562, and have made over possession
of the stock-in-trade and outstanding bills to Choonecloll Conoreah,
(signed) Kenaram.” The defendant went on to say that no bond or deed
of assignment was exccuted in favor of Chooneeloll upon his becoming
such bauian, but drafts as well as an agreement were prepared in Mr.
Carapiet’s Office, which have béen given imevidence. He stated that
Kenaram, by his attorney, Mr. Downing, gave over possession in de-
fendant’s presence to Chooneeloll.  This was corroborated by Mr. Down~
ing who was exaniined on thc trial of this issue, and on re-examina-
tion, he stated thatr Conorcah handed over to the defendant the keys,
and told him to look after his interosts. The defendant said that
Chooneeloll placed his durwans in charge, and they have not since been
removed. That a bill collectors had collected the outstandings on
Chooneeloll's behalf. That Chooreeloll made further advances tohis
firm amounting in all, from the date of his becoming banian, down to
the 29th August, to the sum of 26,310-2-6, including the 12,000.
already mcntxoned

~r

Chooneeloll died on the 1st of“September 1863, and the defendant
said that Toolseeram advanced th& 3,000 to pay off Kenaram the balance
due to him. He went on to say t,hat Toolseeram acted as the banian in
the place of the father, but Mr. Carapiet, his Attorney, who_has been
examined, stated that this was not so. However, little could turn on this
discrepancy, as from the evidence he did not appear to have done
more than to bave taken his seat in the office, Mr. Leisk went on to
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say that he was in treaty for another banian, and had agreed to pay off
Choonceloll by paying down 6,000, and the residue in instalments with-
in2 years, when the seizure which gave rise to the trial of this issue
was made on his effects, and put an ‘end to the business. He stated that
at the time of seizure, the invoice price of the stock in hand, was about
15,000, but if sold by public auction, they would not realize more than
about 3,000.

On cross-examination the defendant stated, thaf the assignment in
favor of Chooneeloll was not perfected owing to the objections of his
partner, Mr. Bremner, who withdrew from the business. That he was
doing a brisk business down to Chooneeloll's death ; that new goods
came in and old goods went out, but he has no stock book to shew the
details, That Dcbnarain, the plaintiff, under this seizure sold him his
goods in August, which now form part of the stock iri hand. That he
could not tell what goods came in since June, or the amount of the
purchases. That he kept the keys of the godowns, and paid the two
Durwans left by Conoreah. "That he, the defendant, carried on the busi-
ness, sold the goods, and directed the coolies to carry them away, that
he kept the keys of the godowns at night, that the goods were cutirely at
his disposal, and that when goods went out, he handed the bills made
out to Conoreah in substitution. That he was well known in the bazar,
that he had a banian, but there was nothing to show strangers that he
Leisk was not absolute master.  That after Conorcah’s death, the
business continued to be earried on. He also said the claimant, Dadie
Bebee, Conoreah’s widow, did not come to the office, but her son took
his seat there, and things went on as before.

The defendant on further examination, stated that since Conoreal’s
‘death, he had sold the goods, received the money, and paid debts
‘and applicd the proceeds as he liked, and the bxlls and vouchers
remained in his possession. .

ZLevinge, J.—It is on the above evidence that the Court is asked to
declare the right of the claimant to a licn which, if established, must defeat
the execution made on the stock-in-trade by the judgment creditor, it
being settled law that goods while they continue in the possession of
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a porson entitled to a lien, cannot be seized in exccution for the real
owners’ debt. Of course if there is nothing due on the balance of
account betwecn the defendant and the representative of Conoreah,

there can exist no pretence for a lien ; but from the ev1denoe and the
mode in which it appears thaf the defendant kept his accounts, it is
difficult for the Court to say oun the trial of this issue with any certainty
what is the true state of the account. However I am relieved from the
necessity of making any finding on that matter, as I am of opinion,
having regard to the evidence in the case, and the law relating to the
subject of licn, that the claimant cannot sustain her right to the lien
sct up.

The claim put forward in this case is the right to a general lien over
the stock in trade in respect of a general balance of account, but such a
claim, having clearly a tendency to prefer one creditor above another,
has never been favoured in law, on the contrary, it is taken strictly.
The first step to establish a lien is to show possession of the subject
matter in the person setting it up, for it cannot be said that a person
has a lien, which is a right to retain the goods, when he has no posses-
sion. To constitute a lien on any property, there must be a clear
agreement for the specific appropriation of the property, and further
there can be no lien upon any property unless it is in the possession of
the party, who claims the lien, see Shaw vs. Weale 27 L. J, Ch. 444,
Now upon the evidence it is impossible that I can find a possession in
the claimant of this stock in trade. Kenaram had no doubt originally
a lien on the stock in trade in thq godowns at the time he entered into
the agrecment of the 25th July 1862, but that was of the stock in
trade then in the godowns, and as that agreement does not Erovnde for
a lien on future goods to be brought in, so the claimant can gain no
advantage from being the representative of the assignee, of that agree-
ment. But even if it had contaig‘led such a provision, it would have
been only an agreement to give a lien, actual possession would have
been necessary to constitute that lien, and that possession would have
to have been proved.

Supposing the agreement and assignment which was never executed,
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delivered to Conoreah on his becoming banian, had contained the same
provisions as those set forth in .the agreement with Kenaram, and
possession had actually been taken and continued by Couoreah, that

would have been lost on his death and should have been revived by
some distinct act of making over possession to his widow or son. But
the evidence in this case, shews that Conoreah in truth was not in
possession of these goods' for some time before his death. His very
first act was that of abandonment of possession, apparently having
perfect confidence in, Leisk, for according to the defendant’s evidence,
Conoreah handed over to him the keys and told him to look after his
interests. This cvidence, and that which I shall again glance at, com-
pletely nullifies any attempt to establish a possession through the two
durwans paid by Leisk, who merely took care of the goods as they
came in and went out. The defendant Leisk has stated in his evidence
that during Conoreah’s life-time * he kept the keys of the godowns,
and paid the two durwans left by Conoreah, that he the defendant car-
ricd on the business, sold the goods, and directed the coolies to carry
them away, that he kept the keys of the godowns at night, that the
goods were entirely at his disposal, and that when the goods went out, he
handed the bills made out to Conoreah in substitution ; that it was well
known in the bazar that he had a banian ; but there was nothing to
show strangers that ho, Leisk, was not the absolute owner,” and when
we look at the evidence to see what possession is to be traced in the
claimant, we find the defendant Leisk deposing as follows— that since
Conorealt’s death he has sold the goods, received the money, and
paid debts, and applied the proceeds a8 heliked, and the bills and vouch-
ers remained in his possession.”

I have no doubt it was not thought necessary to give possession to
either the claimant or the son after Conoreah’s death, and that they
were satisfied with the agreement to take Rs. 8,000, and  the residue
of the debt to be paid by instalments in two years, and here I may
observe that the effect of this agreement would be to destroy the
pre-existing lien had such in point of fact existed. - See Pinnock wvs.
Harrison 3 M. and W, 539 per Anderson B. To hold that there
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was a right of lien in this case, would be to rule that any banian in
Calcutta who advances money to a trader for the purpose of keeping
him afloat in his speculations would have a right to defeat the creditors
who have supplicd the very goods by which the trade is corried on,
and wolld be legaliziug a trap to catch persons who supplied goods on
the faith that the person who obtained them was the person to whom
the supplier had a reasonable right to look for payment, seeing
that he was the ostensible trader and owner of a large stock in
hand.

1 pass no observations on the system of trading pursued by Mr. Leisk
ns any remarks on that subject would bc wholly beside the issue,
I have to decide. The matter will oe more properly dealt with in
bankruptey when his dealings as a trader will be before the Bankrupt
Court, where the claimant iu this case will rank among the other
creditors.  As I cannot treat this case as a mortgage, no mortgage
existing, and as no possession is to be found in the claimant sufficient
in my opiuion to suppert a lien, T must dismiss the claim with costs
to be taxed on Scale No. 2, to be realized out of the stock under seizure
exempting the claimant from paying the same, but the claimant must
pay Lier own costs.

IN THE MATTER ér THE BARQUE ANNE.

¥
Ths Muster of a Ship has by Statute (dct I of 1859, Scction 58)
a lien wpon the ship for the recovery of wayes due.

This was an application for a warrant to arrest the Bar- Jannary 26,
que “Anne” lying in the Riverjoff Sulkea Salt Ghat on 1365. -
account of certain wages due to the Master.

Hyde for the Master produced the affidavit signed by the Master, and
setting forth the principal fact§ of the case. It appeared that the
promovent, Mr. Barker, had served on board the ship from the 1st of
March till the 15th September last at a monthly salary of 425 Rupees. ’
A portion of this salary had been paid, but 1,164 Rupees still remained
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-due. Tt was further stated that'the cargo was shipéed, and that the vessel
was ready-for sea.

Phear, J., asked whether the Clause of the Merchant Shipping
Act which gave. Masters the same remedies for the recovery of their
‘wages as seamen engaged at Common Law, had been extended to
India.

Hyde said that the Act had been re-enactedl in India under the title
of Act I of 1859. Sec. 53 of that Act was asfollows :—** Every Master of
a ship shall, so far as ‘the case permits, have the same rights, and has
remedies for the recovery of his wages, which by this "Act or by any
law or custom any seaman not being a Master has for the recovery to
.his wages.”

Phear, J., said it was clear the Master had a right to the redress
asked for. The warrant to arrest might issue.
Qrdered accordingly.

——

HECKFORD vs. GALSTIN.

A letter is written by order of the Munager of a firm reflscting upon
the character of a professional man, and signed by him, and handed
over to a clerk to copy in the ordinary way %n the ofic: copy letter
book which is open to all the members of the firm. Held that such
snstructions to copy amount to publzcatzon

Pittar with Newmarch for the plaintiff.
Marshall with Eglinton for the defendant.
This was an action for libel. There was & 2nd .. W 19,

.count for slander, and a 3rd for an assault. The facts 1864.

of the case will appear from the subjoined evidence and from the
_judgment. \
. The plaintift stated that he was a Surveyor of shlgs for several Insur-

rance, Qffices, among others for the Liverpool Albion,the Bengal Marine,
the British and Foreign, and the North China, On the 26th of May last,
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he was applied to by the defendant on behalf of Messrs. Gregory and Co.,
agents for the Calcutta Steam Ship Company, who “had purchased the
ship Lord Clyde, formerly called the West Wind, to survey the ship
and report upon her. Oan the following day he made his inspection and
wrote to the defendant stating that he should recommend the removal of
a portion of her ballast in order to get a better view of her kelson, and
that some of the ship’s ceiling should be removed in order to allow of
an inspection of the outer planking from inside, and of the ship’s tim-
bers, concluding by observing that as she was not classed at Lloyd}s or
Veritas, he recommended this f urther inspection before he could say-
that she was fit to carry a dry or peushable cargo. These recommenda-
tions of the plaintiff were not, however, carried out, and the ship went
to sea with a cargo of grain and rice, among other things, bound for
Colombo. When off the Sand Heads she sprung a leak and put back
to Calcutta in four or five days : she then was obliged to- go- into Mr.
McNicholl's dock for repairs. It appeared that the ship was really classed
in Veritas for 186+, The plaintiff continwed as follows—“E had only -
referred to the lists for 1861 and 1863. The' defendant showed me-
her name in the list for 1864, and asked me to modify my written
opinion about the ship ; this I refused. When the ship was in dock
I went to see her. The defendant was there, and asked me what
I came for? I said I had come to look at the ship as I came to see
every ship.” This was on the 8th of August. I had before that re-
ceived a letter from the defemdant (the libel complained of). The
defendant said it was his dook, andif I did motgo out of it he
would turn me out. [ said “jit is Mr. McNicholl's dock, when he
tells me to go, T will go.” Dafendant took ma by the collar and said’
he would see if he Wwould notjturn me out. I asked him if he know
what he was doing? He said I should mot come there to give a false:
report on Lis ship and tell dg—d lies about her. I said “ you durst
not repeat those words. in the : presence of a third party.” He said he:
would, and after walking up the side of the docks he said in the pre-
sence of Captain ‘thtlepago and Captain Adley “you are a liar, a
d—d liar and come here to give a false report of the ship.” I afterwards
instructed my attorneys to ask for an apology. My average income
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is Rs. 1,400 a month, The defendant is, I believe, in large business
as a merchant. His Attorneys wrote in reply to my letter to say
that they would accept service of process.”

On cross-examigation the plaintiff admitted that the want of a class
in Lloyds or Veritas materially affected a ship’s character for the pur-
poses of insurance, but added that the class the Lord Clyde possessed in
Veritas was one that limited her voyages between the West coast of
Africa and the East coast of America, and was not such a onc as wonld
induce him to change his opinion about the ship without himsclf making
a cloger inspection. He snid hy was requosted by Mr. De Sousa also, to
alter his written opinion, but he r8used to do s0. When in the dock
on the 8th of August he did not attempt to touch the ship; he was
eight or nine feet from her, and had nothing but a walking stick with
him. Tt was his duty to keep Insurance Offices informed of the state
of all ships.

Mr. Galstin was called by the defendant and admitted writing the
letter, the subject of the libel ; it was copiced by a clerk into the book of
copied letters, by a copying machine, and tho copy lay in the office. It
was as follows :—

4th August 1864, Calcutta, Calcutta Ship Company ¢ Limited.”

N. Heckford Esq. .

S1r,—We beg to return to you the Bill for special survey and report
on the Lord Clyde, and bLeg to say that as the report was untrue, and

false, and wilfully so, we must decline to pay the fees.
Yours faithfully,

M. GreEGorY AND Co,
Secretaries.

The witness also admitted that he called tho plaintiff * a liar, a d—d
liar, and asserted that he published falsc reports about ships,” in the
presence of Captain Littlepage and Captain Adley. Hedenied the assault

. -
Marshall, on behalf of the defendant, objected to the count for libel
on the grounds,—(1) That there was no evidence of publication, and (2)
That the communication was privileged. These objections were, how-
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ever, overruled by the Court. _The learned counsel then contended *
that the publication was of n very limited nature—in fact a mero tech=

nical onc—and nothing need have come of it but for the plaintiff

himself ngising it abroad. As to the slander—thg plaintiff himself

invited® tho repetition of the words, and there was some foundation for

the defendant’s condnet, as the plaintiff had made a false statement in

saying the ship was not classed. As to the assault there was none—

cven in law.

The defendant was then reealled as a witness on his'own behalf, and
stoutly denied having committed any assault on the plaintiff, and in this
he was corroborated by Captain Adley, who also stated that he had
made a survey of the ship and considered her fit to go to sea.

Captain Durham was called, and he stated that in his opinion
as the ship had a class at Veritas it was not necessary to re-survey her ;
she started onc of the planks of her starboard streaks at the Sandheads,
before she put back.

Piltar replied.

Levinge, J—In this action, so far as the count for libel is con-
cerned, there has been made only a technical defence. On a point
of law as far as the count for slander is concerned there is no defence;
for the defendant admits himsclf that he made use of the words com-
plained of in the presence of third partics, but as far as the count for
assault is concorned, there is a direct denial. It appears that on the
26th of May, the defendant wrote to the plaintiff telling him that the
Company had bought the Lord Clyde, and requesting him to go on
board her and survey her for the purposes of insurance, as he says in
his evidence. The plaintiff accordingly went on board the ship, and
after a partial inspection, wrote What is called a report, but what, in
fact, is no report at all, but only a serics of recommendations, con-
cluding by saying that as the thp had no class at Lloyd’s or Veritas, ho
should recommend a further survey.

Captain Durham sees no ueccss:ty for a report at all.  Bui that is not
the ground the defendant takes. I am of opinion that fo rcport has
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simply an order that cach party should state what he knew of hLis own
case; and it was not necessary for that purpose that he should see
the documents upon which the opposite side relied. - Mr. Justice
Peterson and himsglf were agreed upon the order which he was about
to make, namely, that the defendant should furnish a list four days
after notice to him of the plaintiff having filed his written statement.

Order uccordingly.



( 281 )
PoLE vs. GORDON.

Effect of the insolvency of an agent upon contracts made by him
with-third parties on behalf of an wndisclosed principal.

Goodeve with Eglinton and Woodroffe, for Plaintiff.
The Advocate General with Newnarch, for Defendant.

Evans for the Official Assignee.

This was a suit to foreclosc a mortgage of Rs. 50,000 secured on
some silk factories belonging to defendant. The Bill alleged that the
plaintiff had entercd into a contract through Messrs. Tulloh and Co.,
whercby the defendants were to supply the plaintiff with silk for two
years. The contract on the face of it purported to be made on
behalf of Messrs. Tulloh and Co.’s London correspondents, but the name
of the plaintiff as principal was not disclosed. Ia accordance with
the terms of the contract, the plaintif advanced the defendant
Rs, 30,000, Before the two years had expired Messrs. Tulloh and Co.,
became insolvent and the plaintiff’ nowsoughi totforeclose the mortgage
by which the Rs. 50,000 were sccured, alleging that the Insolvency of
Messrs. Tulloh and Co., had pul an end to the contract. The Bill also
alleged charges of fraud, but they were abandoned at the hearing.

Feb. 25th,
1864.

Leavinge J—The plaintiffs, in this suit, arc London
merchants and carry on busines$ under the name of
Van Notten & Co. The principal defendants ave the representatives of
the firm of Carr, Tagore & Co., who were the owners of the Corner-
cally Silk Factoriés at Jessore.

This Bill was filed in 1843, on the alleged termination of a contract
dated the 14th December 1844, cntered into by the finn of
Tulloh & Co., of Calcutta, with Carr, Tagorc & Co., through the
medium of Hickey, Bailey & Co., Brokers in Calentta, to foreclose a
mortgage of Rupees 50,000, secured on the Silk Factorics of the de-
fendants. The contract was taken by Tulloh & Co., for the plaintiffs,

~vithout disclosing their names as principals, but purports, o its face,
to be made on hehalf of their Londou correspondents, The ohject of
1 -
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the contract was to secure for the plaintiffs, silk of a particular kind
manufactured by the defendants for a period of two years, to com-
mence with the March bund of 1845, and to continue in force until
the March bund of 1847 inclusive.

It was one of the terms'of the contract, that the plaintiffs were
to advance the sum of Rupees 50,000, to be secured by a mortgage
of thestock and works for the full period of the contract. The 6th
clause of the contract provides that the silk was to be delivered in
Calcutta to Tulloh & Co., and to be paid for on delivery. It seems
that several consignments were made under the contract,and that they
continued down to the month of May 184G. The plaintiffs allege
that some of the shipments made prior to May 1846, proved defective,
and there is no doubt that complaints reached ‘Carr, Tagore & Co., as
they allude to them in a lctter, dated the 24th April 1864. A mass
of evidence, touching the inferiority of this silk, has been taken under
the commission ; but as the charges of fraud have been abandoned,
I do not sec that it would be competent to the plaintiffs to rely on a
breach of the contract as to these shipments, inasmuch as their agents
took delivery, and accepted these consignments as coming up to the
terms of the contract; and they could not, in the absence of collusion
and fraud, now raise any objection to the quality of the silk. It is
evident that it was one of the chicf objects of this contract, to guard
against the uncertainty that might result from an examination in
London, or wherever the plaintiffs should advise these shipments to
be consigned, and to stipulate that any questions, asto rejection or
incqualitics, should be pointed out, and dealt with, in Calcutta, and
not elsewhere. On the 20th May 1846, Tulloh & Co., became bank-
rupts, and the plaintiffs contend that their bankruptcy put an end to
the contract. It is from this date, and from the circumstances flowing
from their failure ; that this protracted and expensive litigation has
ariscn. The Bill charges the defendants with fraud in carrying out
the contract, and insists that it thereby became vitiated, but these
charges have been abandoned, and the urgument in favour of the
determination of the contract, rests solely on what the Court will con-
sider to be the effect of the Insolvency of Tulloh & Co.
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The object of the suit, is to recover the advance of Rs. 50,000 with
interest, and to have it raised off the morigaged property. The first
defence relied on is, that the Bill should be dismissed, as the contract
was 7ot .terminated by the Insolvency of Tulloh & Co., and conse-
quently that the mortgage could not be,called in ; the other defence
is, supposing the Court should be of opinion that the contract was
terminated by that event, that the defendants have aright of retainer,
or set off, which will cover the amount of advances.

The plaintiffs, by letter dated the 24th February 1845, authorized
Tulloh & Co. to make the advance in full. This was accomplished, and
the mortgagereferred to in the pleadings, was the result. Considerable
comment has been made on the precise meaning of the 11th paragraph
of the contract, which treats of the subject of the advances. It must be
admitted that the clause is obscurely worded : possibly, so much care
was not bestowed on the composition of this paragraph, as the
concluding scntence of the contract shows that the question of
advances was to remain an open one. The plaintiffs contend, that the
advances were made for sccuring the carrying out of the contract, by
supplying funds to work the factory, and so to enable the defendants
to supply the whole of the silk, of the particular kind stipulated for;
whereas the defendants have contended, and Mr. Gordon has stated in
his evidence, that these advances were made not only with that
object, but also for paying the defendants for the silk when ready to
be delivered, and certainly the recital in the mortgage would give
colour to that position, inasmuch as it recites that it had been agreed
by the parties to the contract that Tullok & Co. were to lend and
advance, from time to time, such sums as the defendants should
require, “ the said sum so to be advanced, to be dcemed and taken as
payment in advance of the price of the silk so contracted for as
aforesaid”, and the body of the deed carries out the terms of that
recital. Therc has also been given in evidence, a certain declaration of
trust which is to be found referred to in the G8th folio of the Bill,

and dated the 13th Junc 1345, but I find that it does not mention for
what purpose this mortgage was given. I allude to this, as Counsel for

plaintiffs stated the declaration of trust came round to the terms of the
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contract. However, 1 am of opinion thatthe defendants could
have had no right to resort to the advances to pay for the silk supplied
under the contract, and that such is the meaning of the 11th Clause,
construed by teference to the Gih, which speaks of payment for every
parcel on delivery in Calenttg, and it appears to me, that such was the
construction put un the contract by the parties, as Tulloh & Co. were
in the habit of paying upon delivery, nor has there been any evidence
given of any further advances, qud advances made by plaintiffs or
their agents, beyond the one bulk sum, Rupecs 50,000. They, the
plaintiffs, kept Tulloh and Co. in funds, from time to time, to pay for
the silk on dclivery, but not to supply, or keep up the !-upees 50,000
already advanced, and the parties never treated that fund asone to
be drawn on and exhausted, by payments for delivery of silk. This
view ismaterial, when I discuss the payment made by Tulloh & Co., for
the 16 bales just prior to their bankruptey.

The defendants delivered to Tulloh & Co. 16 bales of silk on the
9th day of May 184G, and tock for that delivery Tulloh & Co.s bill
for Rupees 18,024, payable 10 days after date. This is admitted by
Mr. Gordon in his evidence. This Lill the defendants discounted, but
on the 20th May, Tulloh & Co. became Bankrupts, and the amount
was lost to the defendants, and they contend that they have aright to
credit out of the Rupees 50,000 for this sum, and on two grounds—
firstly, that they had paid themselves out of the Rupees 50,000 before
delivery, and that the giving of the note was only a replenishment of
the Rs. 50,000, but L have shewn that in my cpinion such was not
the contract, nor does the evidence support that position; secondly,
it is contended that the receipt of this bill did not amount to pay-
ment for the silk.

I think that the defendants- cannot resort to, or claim a set off,
against the Rupees 50,000 for the price of the 16 bales for which they
took the hill in question. They were bound to take payment for the
silk on delivery.

The Gth Clause states, that the silk was to be paid for on delivery;
if not, the defendants might sell it, and charge the difference between
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what was realized, and the contract rate, against the plaintiffs.
Therefore the defendants, elected to depart from the terms of the
contract, abandoned their right of selling, and took & bill from the
Agents, and it is to be observed that no evidence has been read to the
Court, showing that a cash payment was refused to the defendants.
They must be deemed to have taken the bill as payment under the
wordsof the contract,andthey therefore took, andheld it at their peril.
Tt is clear that the defendants could have got paid for the silk, if not
in cash, by rcason of Tulloh & Co.’s impending Insolvency, by dispo-
sing of it in the Calcutta market under the Gth Clause ; so to hold
that this bill was not a payment, would be to place the plaintiff in an
unfair position. Mr. Pole has sworn that his firm kept Tulloh & Co,
in funds to meet the deliveries; and that they should have had, at the
time of their failure, £10,000 to the plaintiffs’ credit. By Tulloh
& Co’s. Bankruptcy, they lose these advances, which should have gone
to pay the defendants under the contract; and if they are now liable
to pay for the 16 bules, virtually they would have to pay twice over.
Whereas the defendants have only themselves to blame for departing
from the terms of the contract, under which they could either have
obtained payment from Tulloh & Co., or sold in the market.

Apart from the express conditions of this contract, the onus would
be on the defendants to show that at the time they took the bill, they
could not obtain payment in anyother way. The law is sctiled on
this subject : the principal is discharged, if the creditor, having it in
his power to obtain payment in cash, clects to take the Agent’s bill
See Strong vs. Hurt 6 B and C, 160, and the later case of Bobinson
vs Reud,9 B and C, 449. The cvidence is, that plaintiffs kept
their Agent in funds ; thercfore it may be presumed, in the absence of
evidence to the contrary, that thisbill was taken by choice, and being
s0, was equivalent to payment; see Parke, J.’s words in Robinson vs.
Read, p. 455. But if the impending Insolvency of Tulloh and Co.
drove them to pay the bill, it was taken at the choice or option of the
defendants, and would still have to be treated as payment, inasmuch
as the contract points out what course the defendants were to pursue,
in case they did not reccive payment. The defendants knew that



( 286 )

Tulloh and Co. were agents in the matter; and they knew, as appears
by a letter among the defendant’s exhibits, dated the 24th April 1846,
that Van Notten and Co. were the principals, and therefore that Tul-
loh and Co. had no power to waive the provisions of the contract. If it
could be permitted, as urged by Mr. Goodeve, to allow a bill payable
at 10 days after the date of the delivery, to be given by the agents as
a payment within the soope of their authority, and the terms of the
contract, so might one be given for 50 days, and thus the plaintiff
would be exposed to the hazards of Bankruptey, and the other
contingeneies that might arise in the firm of Tulloh and Co. I do not
forget the case of Campbell vs. Hassel 1 Starkie 233, cited by the
plaintiffs’ Counsel, as showing that an Agent has no power to make
a payment varying from the original terms of the contract.

- The plaintiffs have given up the charges of fraud made in the bill,
and have taken their stand on the fact of the Bankruptcy alone, as
determining the contract. If the contract was not terminated by the
failure of Tulloh and Co., it is clear that this bill must be dismissed,
inasmuch as the mortgage was to remain in full force, until the com-
pletion of the contract. I have given full consideration to this case,
and have come to the conclusion, that this bill must be dismissed.
That being my Judgment, I might have rested content with giving my
reasons for th2 dismissal of the suit, without going into the arguments
addressed to the Court on the subject of the payment by the bill, and
the claims of the defendants to a set off for the silk shipped subse-
quent to Tulloh and Co’s Bankruptcy. But I have considered it
right to do so, inasmuch as if the parties, on due consideration, shall
be satisfied with my Judgment, a settlement may be come to, which
will prevent further litigation. The following are the principal rea-
sonswdduced by the plaintiff' Counsel, why the Bankruptey termi-
nated the contract, viz., that this particular contract could not go on
without the agency of Tulloh and Co. as the existence of the firm,
qud firm, was essential to its continuance; that the contract shows
that the personal judgment. and supervision of Tulloh and Co. was
necessary; that a house or firm in Calcutta, was expressly stipulated
for, to take delivery, and do all things requisite, and that, inasmuch
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as no stipulation was provided in the event of the firm, the contract
fairly collapsed.

Admitting for the sake of argument, that the Bankruptcy of Tulloh
and Co. terminated their powers to act as agents, it by no means
follows, that the contract between the plaintiffs and the defendants,
must fall to the ground. I do not see why the death or Bankruptey of
an agent, is to dissolve a contract. No doubt there may be cases, in
which the performance of a contract may become impossible by the
happening of some event, and then performance’ will be excused; but
the impossibility must be very clearly established; and I have been
unable to find any case, showing that the death of an agent, much less
his bankruptcy, will render the continuance of a contract impossible.
I apprehend there are abundance of reasons to be given in this parti-
cular case, why the contract did not become incapable of being per-
formed, and therefore was not extinguished. It was perfectly compet-~
ent to the plaintiffs, to have appointed another agent to do for them
all that was required, by the contract; and should Carr, Tagore and
Co., have repudiated that appointment, they would, in my opinion, be
liable in damages to make good the value of any silk they failed to
supply. Why are the defendants to suffer, and have the contract
terminated, because the plaintiffs did not stipulate for a successor, or
neglected to provide one? I am not to be understood as saying, that
the powers of Tulloh & Co. ceased ‘for every pur pose as agents under
the contract, by reason of their Bankruptcy. There are many acts
and duties, which it has been held,.an Agent may perform under his
appointment, subsequent to his Bankruptcy ; certainly, in this case,
it does not lie with the defendantsto say, that Tulloh & Co. were
capable of doing all things that were to be performed under the con-
tract, as they repudiated their agericy by shipping direct to London
the consignments of silk subsequent to their failure.

If Tulloh and Co. were principals, and not agents, the fact of their
being adjudicated Bankrupts would not have put an end to the con-
tract,how then can it be said, that being merely agents, a fiat in Bank-
ruptcy annulled the contract! If by the bankruptcy, Tulloh” _and
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Co. became incapable of exercising any of the functions required by
the contract, which I do not admit, the defendants are not to be cast
adrift, and the advances called in, simply because the plaintiffs did
not provide for that contingency. Again, suppose Tulloh. and Co.
refused to take delivery of every bale produced to the end of the
March bund 1847, or refused to pay for them when tendered, the
most practical way of attempting to stifle this contract, would that
have terminated it? I think not. The defendant had the right to
sell, bale after bale, to a stranger, and hold the plaintiff responsible for
loss. The defendants terminated their duty on tendering the bales in
Calcutta, and for any miscarriage on the plaintiffs or their agents part,
subsequent to the fulfilment of the defendants’ duty, they ought not to
suffer. If, notwithstanding the bankruptcy, the firm, or their assig-
nees, should have found funds to continuc the agency, could Carr,
Tagore and Co. say, we will not deliver, the contract is at an end,
because Tulloh and Co. have been adjudicated Bankrupts? I appre-
hend not.

T believe that the idca of evading this contract on the ground of
Tulloh and Co’s failure never existed, until a considerable period after
the bankruptey; then scveralchargesof fraud were made, to aid the
plaintiffs in their attemptsto cancel the contract, or call in the advances.
I do not mean to saythatthere was any waiverofthe right of theplain-
tiffs, to raise such a contention, inasmuch’as they did not take delivery
of any consignments subsequent to the Insolvency; but it is clear from
the plaintiffs’ letters of the 1stand 24th August 1864, that they did not
then treat the contract as at an end, although aware of the failure of
Tulloh and Co. They cannot, therefore, be presumed to have contem-
plated, when they entcred into the contract, that the bankruptcy of
the firm, would terminate the contract; if they did, they should have
stipulated for it. When a person, by his own act, has created a duty
or obligation, he must perform it, or make it good, as he might have
provided in the contract for the very contingency by which he tries to
escape.

Theye is the other matter about which we have heard much in this
case, and as to which a mass of cvidence has been taken in London
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under the commission. I allude to theshipments madeby defendants
subsequent to thebankruptcy of Tulloh and Co. As I have held that the
contract was not terminated by the failure of that firm, it follows,
that as the*contract stipulated for a delivery to the plahtiffs’ Agents
in Ca]cutta., there was no power, without the plaintiffs’ authority, to
ship to London, and I am of opinion that the defendants could not
compel an ‘acceptance in London. It isa clear departure from the
contract, and the consignments I consider not binding on the
plaintiffs. The defendants holding to the continuance of the
contract, cannot depart from its conditions and therefore could not
force the plaintiffs to take delivery in London. But it is more than
probable that the plaintiffs would have no remedy against
the defendants for this breach of the countract, as they declined
the goods when tendered in London on the ground that the contract
was at an end.

This has been an unfortunate litigation for all parties. I say this,
assuming my judgment to be right in law, for it appears to me, that
the plaintiffs instituted legal proceedings when they had no ground
50 to do; that at the time they did so, the full sum of Rs. 50,000
remained to their credit under the mortgage, which had another year
to run before it could be called in, and the defendants had no claim
against them for the dishonored bill for Rs. 18,624 or for the
subsequent shipments.

I hope all litigation may be terminated by an cquitable adjustment,
the charges of fraud being abandoned. I dismiss this bill the sceveral
defendants to be paid their costs. |

Appeal.
PoLE vs. GORDON.
Eglinton, with Evans for the Appellant.
The Advocate General, with Marshall for the Respondent.

The following were the grounds of appeal asset out m the
memorandum of appeal filed.
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First—For that the said Judge ought to have declared Dec., 23rd
and found, that the contract in the bought and sold notes  1865.
in the pleadlnvs mentioned, was wholly rescinded and put an end to
from and after the 16th day of May 1846.

Second.—For that the said Judge having found, and that rightly,
that there was due to the plaintiffs, appellants, at the time of their
filing their Bill of Complaint in this suit the full sum of Rs. 50,000
under the deed ot mortgage of the 27th May 1845 in the pleadings
mentioned, and that the defendants (mortgagors) could not resort to,
or claim a set off or retainer against the said sum of Rs. 50,000 for
the price of the 16 bales of Silk for which they received the bill of
Exchange of Messieurs Tulloh and Company Rs. 18,024 on the 9th
day of May 184§ as in the pleadings mentioned, or for the price of
any silk shipped to London subsequent to the failure of the said firm
of Messrs. Tulloh and Company, should have decreed payment of the
sum of Rs, 50,000 so remaining as offered, together with interest
thereon at the rate of 6 per cent per annum to the plaintiffs by a
short day to be appointed by the said Court of first instance, and in
default of such payment, should have dirccted the sale of the said
mortgages, premises, and others, the reliefs on that behalf sought by
the plaintiffs (appellants), in the said Bill of Complaint.

Third.—For that the said Judge was in error in holding that at the
time of the institution of thissuit upon the footing of the
aforementioned deed of mortgage, the said deed had another year to
run before it could be called in, and in dismissing the plaintiff’s
said Bill of Complaint in consequence of such erroneous finding in

fact.

-

Fourth.—For that the plaintiff’s said Bill of Complaint should not
have been dismissed with costs.

Norman C. J—The bill states that the complainants in, and
prior to 1844, carried on business in London by their then
name Van Nottcn & Co. That the defendant, D. M. Gordon,
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in December of that year, was posscssed of the Comcercolly
sk filature and factory, in trust for Carr, Tagore and Com-
pany, which firm is now represented by himself and others
of the defendants. That the firm of Carr, Tagore®and Company
worked the factory on a small scale to the extent of 400 or 200 bales
yearly, and not more, on an average of two years. That the silk so
manufactured had always been marked Comeercolly F.J.D., and
R.O.N.J.A.M,,which marks had acquired a great reputation in the
London market, and was sold at anaverage priceof 19s, 6d. per pound.
That the complainants being desirous of purchasing all the silk of
those marks, employed W. H. Smoult, W. P. Weston, and
others, who carried on business in Calcutta, under the name
of Tulloh and Company, to contract with the firm of Carr, Tagore &
Co. on account of the plaintiffs, for the purchase of all the silk to
be manufactured in their said filatures, and known by the said mark.
That in December 1844, Tulloh & Co., acting on behalf of the com-
plainants, and by their authority through Hickey, Bailey & Co., as
brokers, entercd into a contract with Carr, Tagore & Co., as appears
by a bought note, the mat.ona.l parts of which arc in substance as
follows :—

“To Messrs. TurLrLom & Co.

DEAR Sirs,—We have this day bought from Messrs. Carr, Tagore
& Co., by your order, and on your account, and on behalf of your
London Correspondent, all the raw silk to be manufactured at their

Comercally filatures, and known under the marks, Commercally
Filatures, and R. O. N. J. A. M. &ec.

1. The contract is to include only the abovenamed marks, and
Carr, Tagore & Co. are not bound to dcliver during the period
hereinafter mentioned, any specific quantity, but only the whole of
produce of the filatures, which they will work bond fide, exactly as if
they were working on their own account, without any contract.

2. The contract to commence with the March bund, i845, and to
continue in force till the March bund of 1847, y
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8. The price to be Rs. 13-1 per fuctory seer for the produce of the
rainy bunds, and Rs. 14, for that of the dry bunds.

4. The quality of the silk is guaranteed by Carr, Tagore & Co. as
cqual to the samples of that shipped during the last two ' years; if
there be any deviation, the ccntract is to be null and void as regards
such parcel, and the silk may be rejected at youroption.

8. The silk to be paid for ondelivery. Delivery to be katen within
ten days of the arrival of any parcel in Calcutta ; failing the payment
within that time, Messrs. Carr, Tagore and Company may sell it at the
market price; and should this be under the contract rate, you agree to

pay the difference. .

6. Each parcel of the silk to be cxamined by us (meauing the
writers, Hickey, Bailey & Co?) as it arrrives in Calcutta, and no
objection to be raised after such examination: but if objections are
raised, you are not bound to take delivery till the points in dispute
have been decided by us.

7. The silk to be packed to your satisfaction.

8. Any question, arising betwecn the parties to the contract from
difference of opinion as to the meaning of any of its terms, or the
quality of the silk, to be scttled by us, so long as two of us continue in
the firm.

9. As you Liave no authority to make advances previous to the
receipt of the silk, and as Carr, Tagore & Co. stipulate for the
advance in part, of the sum which they are out of pocket to carry on
the filatures, the advances proposed, being Rupees 50,000, at such
times, and in such portions as they may require, after the delivery of
the firseparcel of silk under this contract, so that such advances shall
not at any time be in excess of Rupees 50,000, beyond the silk
delivered, for which interest at the rate of 6 per cent. will be allowed,
and it isagreed that the question of advance shall be anopen question,
and that in the event of the advances being authorized, the contract

shall at once be in force.
(Sd)  Hickey Bawey & Co.”



! ( 293 )

That the complainants authorized the advances, and Carr, Tagoreand
Company, delivered twelve bales of silk on the 4th of May 1845, and
thereupon the firm of Tulloh and Company, having arranged with
Carr, Tagere & Co. immediately to advance the whole sum of Rs,
50,000 with the knowledgeof Carr. Tagore & Co. drew bills specifically
for that amount on the complainants — upon which bills they raised
the sum of*Rs. 50,000. On the 27th of May 18435, by indenture between
D.M.Gordon of the first part, William Carr, D. Tagore and others,
original, and new members of the firm of Carr, Tagore & Co. of the
2nd and 3rd parts; W. H. Smoult and others, (Tagore & Co.)
of the 4th part; and Bailey as trustee for (Tulloh& Co.) of the
5th part; after reciting the said contract, and that it had been further
agreed that the parties thereto of the fourth part (Tulloh & Co.)
should lend and advance to the parties thereto of the third part, if they
should require, the said sum to be advanced, to be deemed and taken
as a payment in advance of the price of the silk so contracted for as
aforesaid, but so that the parties thereto of the fourth part, should not
be at any time in advance to the parties thereto of the third part, in
a larger sum than Rs. 50,000, over and above the price of the silk,
which should, for the time being, have been delivered in pursuance of
the.contract, and that the repayment of thesaid advances with interest
at the rate of 6 per cent per annum should be renewed by the said
indenture, it was witnessed that D. M. Gordon conveyed to Francis
Bailey, the Comercally Factory &c., to hold the same upon trust for
securing the payment of all and every such sum of money not
cxceeding Rs. 50,000, as Tulloh and Co. might lend or advance
to Carr, Tagore & Co. or the members of the firm for the
time being, in pursuance of the recited contract with interost
&c., and for that purpose, in case default should be made in payment
of the whole or any part of sum or sums of money on the first of May
1847, or in case of the breach of the covenant of Carr, Tagore & Co.
to keep the factory in good order upon trust, to sell the promises
assigned, and out of the procecds, in the first place, to pay the costs of
sale,and in the next place, to retain the sums which Carr, Tagore & Co..
should be indebted in respect of such advances so 1o be made as afore-



~

( 204 )

said; and Tulloh & Co. thereby covenanted, that they would, from time
to time, during the continuance of the said contract, when and as they
should be required by Carr, Tagore &Co.lend and advance such sum as
they should require; such sums which should or might be so lent and
advanced, to be deemed and taken as a payment in advance of
so much of the prices of the silk so contracted for as aforesaid,
but provided, nevertheless, that (Tulloh & Co.) should not
be required to be in advance at any one time to Carr, Tagore
& Co. in respect of such loans or advances thereby covenanted
to be made, in a larger sum than Rs 50,000, over and above
the prices of the silk, which for the time being, should have
been delivered to them, in pursuance of the contract &. That Tulloh
& Co. shortly afterwards paid Rs. 50,000 to Carr, Tagore and Co.
That all the parties well knew that the complainants firm, Van Notten
& Co. were the principals for whom Tulloh & Co. entered into contract,
and that the monies advanced were the monies of Van Notten & Co.

That although it is by the indenture provided, that the sums ad-
vanced were to be deemed and taken, as payment in advance of the
price of the silk, Tulloh & Co. had no authority to insert such stipula-
tion. That the recital of an agrcement to that effect, was an untrue
and fraudulent recital. That the complainantsalways kept Tulloh & Co.
in funds to pay for such specific delivery of silk, or enabled them
by a letter of credit to draw on the complainants. That Carr, Ta-
gore and Co. contriving with Tulloh and Co., to defraud the complain-
ant, and as an inducement to Tulloh and Co. to befriend them in the
conduct of the contract by permitting them to ship mixed Silk,
procured the said stipulation, concerning the advance of Rs. 50,000,
to be inserted in the deed behind the back of, and unknown to the
complainants; thercby giving credit to Tulloh and Co., and enabling
them to make use of the complainant’s monies to that extent, for
their own ends; and the complainantscontend, that under the circum-
stancesaforesaid,and insofarasthesaid stipulation or permission concern-
ing the said advance of Rupees 50,000, was at variance with their original
agreement, and the bought and sold notes of the 14th of December
1844, and with the instructions by the complainants given to the
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firm of Tulloh and Co. as aforesaid, the said new stipulation was
fraudulent in operation, and not binding against the complainants,
and that the said sum of Rupees 50,000 so paid and advanced on
account of the complainants as aforesaid, ought not #to be deemed
and considered as paid in advance of the price of the said sik so
contracted for as aforesaid, but as an advance made at the time of the
confirmatin of the contract, in part reimbursement of the sum which
Carr, Tagare and Co. were out of pocket for carrying on the said
filatures.

That by a declaration of trust made between Tulloh and Co. and
Van Notten and Co., and dated the 13th of June 1843, Tulloh and
Co. acknowledged that the Rupees 50,000 were the monies of Van

Notten and Co. That Carr, Tagore and Co. were cognizant of the

terms of the deed.
.

That for some time after the payment of the sum of Rupees
50,000, Carr, Tagore and Co. delivered to Tulloh and Co., large
quantities of Comercally silk which were shipped to England, and
there received by complainants, and never received any payments
from the said firm of Tulloh and Co., until the advance of Rs, 50,000
was fully exhausted, although they well knew, that the firm of Tulloh
and Co. was always kept in funds by the complainants, for cach
parcel of silk delivered, in cash. .

That the complainantshavenowdiscovered, thatno part of thesilk was
delivered to Tulloh and Co., orshipped Ly or througl them. But
that from the commencement of the contractto May 1346, the silk was
sent from the Cometecally factory in bales, ready packed and prepared
for shipment, to Carr, Tagore and.Co., and was by them deposited in
their godowns; and on the arrival thereof notice was given to Tulloh
and Co., and to Hickey, Bailey and Co., who were to inspect the same;
that Hickey, Bailey and Co. never did inspect the same, but
employed one Lavalette, to go through a form of doing so. That
Tulloh and Co. with full notice of such insufficient inspection, paid
Carr, Tagore and Co., for the same, or for so much of the samé as was
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not rejected, after the advance of Rupces 50,000 was exhausted, but
not till then, with monies provided by the complainants.

That abont March 1846, the complainants discovered that a great
portion of the silk shipped, was not genuine Commercally silk, but
silk of inferior quality manufactured at other stations, which after
the date of the contract, Carr, Tagore and Co. fraudulently pretended
to make a part of, the Commercally factory, and by this fraudulent
contrivance, Carr, Tagore and Co increased the quantity of silk deli-
vered under the contract, from about 200 maunds, to 15,000 maunds
yearly. Thebill setout a series of specific charges of fraud in the pac-
king of the silk, alleged to have been discovered after the arrival of
the bales in London. It further alleged, that in consequence of the
frandulent conduct of Cair,Tagoreand Co., the complainantsgavenotice
that they would not takeany more of the silk underthe contract, and that
they considered the contract as rescinded. That onthe first of ™May
1846, W. H. Smoult retired from the firm of Tulloh and Com-
pany. That onthe 10th of May 184G, the complainant’s attorney
Mr. Goldsworthy, applied to D. M. Gordon to allow him to take
delivery of the silk, and to superintend the working under the
contract; but that D. M. Gordon declined, saying that the con-
tract was with Tulloh and Co., and that without the assent of
Tulloh and Co., Carr, Tagore and Co. would not deliver the silk
to Goldsworthy. That between the 1st and the 19th of May
1846, Carr, Tagore and Co. gave notice to Tulloh and Co. of the arri-
val of 16 bales of silk, and shipped the same to the complainants,
without requiring payment, pursuant to the terms of the contract, and
took a promissory note of Tulloh and Co. for the sum of Rupces
18,024, which they took as payment. That Tulloh and Co. suspen-
ded payment on the 19th of May, and were adjudicated insolvents on
the following day. That shortly after the failure' of Tulloh and Co.,
Carr, Tagore and Co. received notice, that the complainants considered
the contraet for the delivery of silk at an end, and that they claimed
to rescind the contract, by reason of the breach of agreement on the
part of Carr, Tagore and Co., but Carr, Tagore and Co. refused to
assent to the rescision, and claimed to be entitled 10 continue to deli-
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tioned. And further in violation of the 6th Article of the -contract,
even supposing the same to have been in force, which the complainants
submit it was not, inasmuch as the said firm of Carr, Tfgore and Co.,
with knowledge of thereal principals, elected throughout to deal with
Tulloh and Co. as principals up to the date of their failure, and that
thereby thefr failure put an cnd to the contract, as far as Carr, Tagore
and Co’s option was concerned, but not so as to preclude the complain-
ants from recovering in equity their said advance, Carr,Tagore and Co.
shipped large quantities ofspurioussilk to Mitchell and Co., their agents
in London, with instructivas to hold the samns, for and on account
of the complainants, and if the complainants refused to accept the said
bales, to sell them, and debit the complainants with the difference
between the sum realized, and the contract price. That Carr, Tagore
and Co, drew Bills against the complainants for the amount of the
invoices which were made out in an unusual and unmercantile way.
That the complainants having refused to receive this silk, or accept
the Bills, Mitchell and Co. sold thesilk at a great sacrifice and at prices
under the market prices, and very much below the countract prices for
genuine Commercally silk in India; and the complainants submit,
that they arenot liable for any part of the deficiency, but arc at liber-
ty to treat the contract as rescinded by reason of the premises,

That the whole of Rs. 50,000 was on the 1st of May 1847, and now
is due, togethar with interest which Carr, Tagore and Co. have re-
fused to pay. And the complainants being desirous of having the
said principal smmn paid, applied to Carr, Tagore and Cu, but they
refused under claim of set off, or wotainer as aforesaid. On such
refusal, they called on Bailey, to sae that the firm of Carr, Tagore
and Co. repaired the works; he refased to do so, and Curr, Tagore
and Co. have suffered the works ta full into disrepair. On the 17th
of February 1848, Hickey, Bailey and Co, were adjudged to be insel-
vents. Carr, Tagore and Co. have threatcned to procecd at Law
against the complainants upon the contract.

The Bill prays that an account may be taken of what is dye and
owing to the complainants, for principal and interest in respect of the
k .
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said sum of Rs. 50,000 so advanced to the said frm of Carr, Tagore
and Co., as aforesaid,—that in taking the a.ccount it may be declared
that Carr, Tagore and Co., are not entitled to any set off in respect of
silk shipped to London on account of the complaingnts, since the first
of May 1846, or in respect of silk not actually received by the com-
plainants, or in respect of the difference between the prices rea-
lizedand the contract prices; or if the Court think thatdefendants have
such counter claim, that the complainants may be declared entitled to
set off against the same, the loss sustained by the complainants by
reason of the inferiority and spurious quality of the silk: that it
may be declared that the contract was wholly rescinded ani put an
end to, from the 19th of May, or such other time as the Court may
think fit: that it may be declared that the defendants have no set off
for silk supplied after that date, or for that paid for by the promissory
note of Tulloh & Co. for Rs, 18,024: that the defendants be ordered to
pay what shall appear due on such account as aforesaid,and in default of
payment, Francis Bailey may be ordered to sell the mortgaged pro-
misses, and apply the monies to arise from such sale, in payment of
what shall appear to be due to the complainants as aforesaid; and
that if the monies to arise from the sale are insufficient, or if the Court,
ghall think that the complainants are not under the circumstances
entitled to the security of the factory, then that the defendants be
decreed personally to pay the balance, or sums duc to the complain-
ants, and all losses sustained by the complainants in respect of the
said firm of Carr, Tagore and Co., by a short day, to be limited for

that purpose.

The relief sought by the bill appears to be founded exclusivel); on
the claim to treat the sum of Rs. 50,000, simply as a loan to the de-
fendants by the mortgage of the factories,and for the purpose of get-
ting rid of the provisions of the Mortgage deed, which show that the
Ra. 50,000, were to be deemed and taken as payment in advance of
the price of silk. The bill alleges that those provisions were introduced
into the deed of mortgage by fraud and collusion between Tulloh and
Co., antl Carr, Tagore and Co.; and for thefurther purpose of excluding
from the account, all transactions subsequent to the 19th of May
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1846, the bill alleges and.sets up other frauds and rescission of the
contract. The case of fraud wholly failed in proof. In fact all charges
of fraud were abandoned upon the hearing. On the point that ' the
contract was not rescinded by the insolvency of Tujloh and Co.,
the platntif’s agents, on the retiring of W, H. Smoult from that
firm, and that it could not be rescinded by the plaintiffs by anyact of-
theirs, witheut the consent of the defendants, I entirely concur with
the Judgment of the Court below: therefore, and as the case made
by the Bill, wholly and utterly fails, I am of opinion that the
plaintiff’s suit has been properly dismissed. He prayed for a relief, '
founded upon charges of fraud, and on his failure to substantiate them,
or any of them, he is not entitled to turn round and ask for a decree
for an account, on the footing of these claims of the mortgage deed, for
the express purpose of repudiating which, the bill was filed. In such
a case it is not enough that some of the facts shew that the plaintiff
may be entitled torelief under a distinct head of equity, see Price vs.
Berrington, 3 Mac and Gor 498. Ferriby vs. Hobson 2 Phillips, 255,
Glascott vs. Lamg, 2 Phillips, 310. In the present case I think it
would be in the highest degree inequitable, to allow the plaintiff to
make such a new case, I see nothing to lead me to suppose that if an,
account had been originally prayed for on the footing of the mortgage,
the defendants would not have at once agreed to account.
In fact, the bill appears to admit that if the account was so taken, the
50,000 Rupees must be deemed to be satisfied. The bill contains no
offer on the part of the plaintiffs to submit to perform the contract on
their part, or to allow the defendants compensation in taking the
account for breaches of the agreement committed by them. It con-
tains no offer by the plaintiff to pay balance which on taking an
account on the footing of the mortgagees deed would be found against
them as it should have done,had it been framed as a bili for 'an
account. See Daniels Chancery Practice Wol 2 p. 6%

I see nothing to lead me to suppose, that the plaiatiff; at the time
of filing his bill, asked for or desired any such account. Indeed, it was
not brought before the Court below, or before us, after we had pointed
vut to the plaintifi’s counsel that such was the relief to whichy if any
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t,he plaintiff was estitled. Although it may be convenient fur the
, plumuﬁ' now, in order to dscape the payment of costs and other incon-
veniences, to say that on the bill, and on the evidence, it appears that
they are entitled to some relief other than that prayed for, it appears
to me, that we could not grant it on the present bill, at this stage of
the proceedings. The Gth clause of the contract provides a means by
which the defendants might have ascertained the loss, by reason of
the plaintiff’s omission to accept silk uniler the contract during the
period from the 19th of May 1846, to the conclusion of the contract,
by selling it at the market price, which probably means the price
obtainable for it in Caleutta at the time. Had the defendants adopted
this course, the plaintiffs would have been bound under this clanse,
to pay the diiference between the contract price and that actually
realized In the ordinary form of an account, taken before the master,
such differencesmight have been allowed. In the present case, instead
of so sclling the silk, the defendants sent it to London, and after
tendering it to the plairtiffs, sold it in London. This is a course which
they were clearly at liberty to adopt for their own convenience or
security. But they cannot, by such means, charge the plaintiffs with
*any greater damages for the non-acceptance of the silk, than they
would have sustained, had they sold the silk to the best bidder in
Calcutta. The defendant’s remedy, was by an action for damages for
not accepting the silk. There can be no doubt but that if the plaintiff
had sued for an account on the footing of the mortgage deed, without
offering to make all just allowances for breaches of the contract on
their part, the defendants would either have demurred to the bill as
suggested by the Advocate General, or if not, or if the demurrer was
overruled, would probably have preferred an action for damages
puri pussu, y with the bill, so that the whole of the cross claims
between _the parties, wowld have been adjusted at the same time.

Looking at the difficulty whnch the dcfendants had, in suing the
plaintifts who reside in England, they may well have been content to
rest satisfied with their hold on the sum of Rs. 50,000, to cover the
lossos thcy sustained by rcason of the breaches of contract on the
part of the plmntxﬁ' ‘
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In order to prevent any injustice to the parties, wesuggested that
the bil should now be antended, on payment of costs, down to the
present time and an account taken on the footing of the mortgage
deed, making all just allowances, but the plaintiff’s counsel refused to
accode to this suggestion.

Under these circumstances, it only remains to say, that the judgment
of the Court below must be affirmed, and the Bill dismissed with
costs.

Phear J—I concur with the Chief Justice in thinking that
this appeal ought to be dismissed, but I desire to say, that I base
my judgment solely on the ground, that the plaintiff mainly suppor-
ted his claim to relicf, by allegations of fraud and collusion which
were so entirely without foundation that he was obliged to abandon
them at the hearing. I am inclined to think, that his bill is framed
wide enough to embracea larger right to an account, than that decided
upon in the Courtbelow,and a right, which is probably supported by the
evidence; but I do not consider it necessary to decide this point,
because I am satisfied, that the plaintiff, in bringing his suit, relied
solely on the charges of fraud and collusion which he failed to
establish, aud that the general right to'an account, never was put
before the Court below, nor was ever intended to be set up.

Appeal dismissed with costs.

Aépml.

W. GRANT AND OTHERS %8, J UQGOBUNDO SHAW.

Doyne with Marshall for Appellants.

The Advocate ‘General with Eglinton and Newmasrck for Respon-
dent. . .
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ments Ly that firm in his name. He lLad a separate contract with
Messrs. Grant, Smith and Co. for shipping the jute, for which he was
paid five annas per bale. Ramcomul had & seat in the office of Grant,
Swith and Co.gand bad alsoan office in China Bazar, where he em-
ployed some servants, whoin he paid out of his dustdoree. The Bazar
dealers were never paid by any Member of Grant, Smith and Co.’s
firm, but always by Ramcomul. From the 27th August 1862, he had
a banking account of his own, and used to pay by means of his own
cheques on that account. As to the funds supplied to him, Ramcomul
says, ” When I tendered a bill Mr. Grant put in some marks. 1 took
it to Mr. Wyllie, who calculated it to see that the arithmetic was
right, and as soon as he satisfied himself that the calculation was
right, I used to divide the total amount amongst the number of bales
at so much per bale, and then Mr. Grant passed the account and was
paid. Sometimes Mr. Grant asked me, ‘Have you paid that amount to
the bazar dealers? He certainly trusted me. I used to take deli-
very first, and when the amount came to twenty, thirty or forty
thousand Rupees, I used to ask Mr. Grant for payment. During
1861 and 1862, I used to draw money on account, generally without re-
ference to any particular dealer having delivered any particular quan-
tity. The jute account was a running account, that we used to close,
sometimes in two months, sometimes in three months, and sometimes
in six months.” In cross-cxamination Ramcomul said— I don’t know
whether Mr. Grant ever took any stcps to ascertain whether particular
large sums whichhe had paid me, orany partof them, had been paid to
thebazar dealers. IfIwashisagent,Mr. Grant had nosecurity except my
honesty. BeforeI begantobny forhim,Iwasa writerin Mr. Henderson’s
office at Rs. 40 per month. I had no property at all of my own. Mr. Grant
neverasked me for anyseourity. Some houses dotake security from their
banians; others do not. I know of no instance in which a banian buys
and sells for any English housc here without giving security.”

It was strenuously prossed by Counsel in the Court below that
a change in the system of dealers took place after settlement of
accounts between Grant, Smith and Co. and Ramcomul, on the 12th
of Jandary 1863. But that point was abandoned by Mr. Doyne, who
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admitted before us that no change in the relation of the parties
then took place, and indeed I think it clear that he could not have

successfully maintained the position originally taken up.
L}

The plaintiffy gomastah proved that the first time that Ram-
comul Mitter hase to purchase Jute for him which was on the
1st of Maugh, i, e., about the 13th of January 1863, be declined to
part with it until he had made enquiries as to the truth of Ram-
comul’s representation that he was the agent of Grant, Smith and Co.
The learned Judge disbelieves, and we think rightly so, the state-
ment of this witness, as to the conversation which this witness alleged,
took place with Mr. Grant on the subject; but it is clear that some
enquiries were made, the result of which was, that being satisfied,
he sold the jute required, and the entry in his books appears in the
following form:—

« Debit side
Grant, Smith and Co.,
Station Calcutta, through
Ramcomul Mitter
Jute, &c. Rs. ...28%80 6 O

The jute was delivered by the plaintiffs, and a receipt taken, signed
“For Grant, Smith and Co., Ramcomul Mitter.”

The defendants’ chief point, as appears from the cevidence of Mr.
Grant, who was examined by comthission in Scotland, was, that they
dealt with Ramcomul Mitter as a ‘contractor. He says,” I know a
person in Calcutta named Ramconiul Mitter; his business consists in
dealing in jute and screwing jute. Between the months of January and
June 1863 inclusive, I, on behalf of the defendants, entered into
several verbal contracts with the sald Ramcomul Mitter for the sale by
him to the defendants of various quantities of screwed jufe. In
every one of these contracts, the defendants, and I for them, contract~
ed with Ramcomul Mitter as principal, and not as an agent for the
defendants. . .
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In every oune of .the contracts as specified, the price was fixed,
which price Ramcomul Mitter was to reccive, and he was, in some of
the cascs, to be paid by the defendant a commission on the sales.
Ramcomul wa$ not a servant of the defendants, and did not receive
from them any pay or salary. With reference to the screwed jute so
purchased between January and June 1863, I, as representing the
defendants, did not authorize Ramcomul Mitter directly of indirectly
to buy the jute from the plaintiffs, or any one else in my name, or to
pledge the credit of or sign for the firm.”

The construction which Mr. Grant puts upon the dealing between
himself and Ramcomul was, that he bought bales of screwed jute froin
Ramcomul. But I think this suggestion is wholly incorrect. In con-
sidering the true nature of the dealings between Ramcomul and his
employer, it is most important to look at the accounts on the footing
of which Ramecomul was paid. They are simply accounts of rough
Jjute purchased, not purporting to charge any one as debtor, charging
Grant, Smith and Co. with all the expenses, taking for himself a
mere fixed sum of four annas per bale as dustooree. It is clear
from these accounts that the jufe was bought as Grant Smith’s
jute, and that Rvmeomul had no interest in or right to any profit out
of it. He was dealing as a mcre servant, and paid as a servant by a
fixed charge.

It appears from the judgment of the learned Judge that these
accounts were kept back by the defendants, notwithstanding that a
notice to produce them had been given, and on enquiry from the
learned Judge, we find that it was only on a pressure being put
upon him by the Court that the defendant’s attorney at the close of
the case reluctantly produced them. There are no traces on the
evidence of any contracts, or of accounts kept with Ramcomul as
an independent contractor, and therefore I think that this ground of
defence wholly fails. '

What, then, was the position ‘of Ramcomul at the commence-
ment of the relations between him and Grant, Smith and Co. ? He
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was a mere servant, empowcred and authorized by his master to buy
goods—not furnished by his master with funds for the purpose of

paying for them—having no property—and presumably no credit of
his owp in'the bazar.

Now, itisa general principle, that cvery principal authority carries
with it or includes in it as an incident all the powers which are necess-
ary, or proper, or usual, as means to cffectuate the purposes for which
it was created; see Story or dgency, Section 37, where an instance is
given,— “An order to send goods to the principal from a foreign
country implies a power to ship them generally, so as to bind both
the principal and the goods for the freight.” Again, at Section 102 it
1s said, “ A power to buy a thmcr if the agont is not furnished with
funds, includes the power to buy on credit.”

This view accords with that of Lord Ellenborough, in Rusby vs.
Scarlett, 5 Espinasse 76, which is very like the present case in its
facts. An action was brought by the plaintiff against the defendant
to recover the price of hay sold by the plaintiff for the use of the
defendant’s ponies. The plaintiff proved the delivery of the hay at
the defendant’s stables with bills of parcels, but there was no evi-
dence of his ever having seen the defendants, or ever having received
orders from him or any payment of money. The defence was that
the defendant had given his servant the money for the purchase of
the goods, and it appeared that the defendaunt kept a book, in which
were entered the articles procured by the servant, and the sums
advanced to him: but the advances did not appear to have been made
specifically for the purchase of the articles bought, but generally,
from time to time. Lord hllenboroucrh ¢old the Jury that “if the
goods were taken up, and the money given «ftcrwards to the servant
to pay”, he was inclined to think the master liable, for he hadgiven
to the servant authority to take up goods upon credit. It was, there-
fore, material to see when the money was given. If the servant
was always in cash beforehand to pay for the goods, the master was
not liable, as he never authorized him to pledge his credit ; but if the
servant were not so in cash, he gave him a right to take up the goods
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on credit, and hethoughthe would beliable, as the servant has not paid
the plaintiff, though he may have received the money from his mas-
ter.” Speaking of such cases, Mr. Addison, in his Treaties on Con-
tracts says,—“The existence of an implied authority to bind the
principal is a question of fact to,be determined by a careful consi-
deration of all the surrounding circumstances; the rule of law being,
that whenever the principal, by his conduct, has held out the agent
to the parties dealing with him as having a general power to act in
the premises, his acts bind the principal, and the Liability of the latter
upon the contract cannot be qualified by the existence of any private
instructions which the agent may have exceeded. The principal can-
not cut down or circumscribe the apparent gencral authority, by secret
limitations and restrictions, of which the parties dealing with the

agent are entirely ignorant.”

Applying these principles to the present case, I think that it must
be assumed as against Grant, Smith and Co,; and in favor of a person
not shown to have any notice of any restriction of the authority of
Ramcomul by Grant, Smith and Co., that he had authority to pledge
the credit of the firm.

Mr. Doyne argued with great ingenuity that such a presumption
ought not to be made here: that according to the usual course of
dealing in this country, when a Europcan-house purchases goods in
the bazar through the medium of a Native intermediary, credit is
given tosuch agent, and the dealers do not look to the European-house
of business or principal for payment, unless there is an express con-
tract, by or on behalf of the European firm, that they will be responsi-
ble. He instanced the cases of mercantile houses, buying goods
through a banian, and private individuals making purchases by a
khansamah or sirdar bearer ; and hereferred ustothe case of Lalbyram
and Boidjonath vs. Paterson, 2 Boulnois, 203.

But the answer to this is, that. Ramcomul was not a banian, nor
did he gecupy the position of a banian, either as regards the house
by which be was employcd, or as regards the traders in the bazar, A
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Banian often, if not generally, advances money to the firm in which
he is employed—he gives security. If he sells the goods of the firm,
he is a sort of del credere agent, guaranteeing the payment of the
price by the bazar dealers or other purchasers to his pfincipal, and as
to purchases he is the direct purchaser in the bazar. The usages of
the bazar applicable to the well-known relation of merchant and
banian accredited by the house, were not shown by any evidence in
this casc to have any application to the case of a person standing in
such a position as Ramcomul did with regard to Grant, Smith and
Co. He is described as bazar sircar. So, -again, with respect to the
khansamah and the sirdar bearer. The relation in which such per-
sons stand to their master is one perfectly well-known and under-
stood. The convenience of all partics has led to a custom of trade,
by which credit is given to such persons making small purchases for
their masters in the ordinary, well-understood course of their employ-
ment and business. But, if they were employed to make large pur-
chases of merchandize, or to enter into contracts not within the usual
scope of the authority of persons of such character, I know of no
custom of trade in the bazar which would justify the Court in ap-
plying any other than the ordinary rules of law to the case, and it
would be difficult to convince me than the master would not be res-
ponsible.

Lastly, it was contended that, even supposing that the plaintiff
might have been entitled under the circumstances to give credit to
Grant, Smith and -Co. as principals ; in point of fact, such credit was
not given. On this point I observe, that the goods are entered to the
debit of Grant, Smith and Co. in tHe plaintifi’s books, and receipts for
the goods are taken in their nameg The probabilities are strong that
credit would originally have bee# given by the bazar dealers, not to
Ramcomul, but to Grant, Smith aiid Co. The plaintiff, who would
not let Ramcomul have the jute without making enquiries, did, no
doubt, on such enquiry, hear that he was Grant, Smith and Co.’s man.
It is more reasonable to suppose that they heard the truth as to the
matter, than that they would suppose that they were dealing with a
banian,
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When Grant, Smith and Ca., no inconsiderable firin, but the largest
buyers of jute in the market, dismissed Ramcomul, it is clear that
the news that they repudiated their liability would spread rapidly
amongst the jute dealers in the bazar; and the step is immediately
taken by one of them not of suing Ramcomul, but of indicting him
for falsely representing that he had authority to pledge the credit of
Grant, Smith and Co. )

It is said that the present plaintiff did not make any claim against
Grant, Smith and Co. for three months. He, however, commenced
his action before the acquittal of Ramcomul at the Scssions. And
for my part, I do not think that the mere delay, doubt, and hesitation
before commencing an attack on a wealthy and powerful European
firm, which repudiated a liability arising out of relations which were
certainly unusual, if not cntirely new to the expericnce of the bazar
dealers, ought alone to inducc us to disbclieve the evidence, verbal
and documentary, which shows that, in fact, credit was given by the
plaintiffs to Grant, Smith and Co. ; nor does the fact that the plaintiff
had accepted payments for Ramcomul, in my mind, carry the matter
further than this—that they knew the hand from whom payment
would come. The person who conducted all the jute business
of the firm was Ramcomul. The plaintiff's gomastah has greatly
injured what appears to me to have been a good case by attempting
to strengthen it ; and if the evidence was confined to his statements
alone, I would not trust to his evidence as a sufficient ground on
which to base a judgment for the plaintiff.

But taking all the facts together, they satisfy me that the plaintiff
did not trust to Ramcomul alone, but that he must have looked to
Grant, Smith and Co, as principals. I therefore think that the judg-
ment of the Court below must be affirmed with costs.

Phear J—This action is brought to recover the price of certain
jute, which the plaintiff alleges that le sold and delivered to
the defendants through their agent, one Ramcomul Mitter, on vari-
ous occasions previous to May 1864.
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The defendants admit that the jute was ultimatcly received aund
appropriated by them, but thcy say, that they brought it of Ram-
comul as an independent contractor, that tBey have paid him for it,
and that" he was in no way their agent. They also cdntend that the
pla.mtlff in the first instance, gave exclusive credit to Ramcomul, and
that therefore, as he, the plaintiff, had, according to his own account,
knowledge of defendants being the principals, he cannot now, under
the circumstances which have happencd, be cntitled to have recourse
to the defendants,

As to the agency, the plaintiff relics upon  Ramcomul’s testimony,
and upon the nature of the accounts, which Ramcomul rendered to the
defendants. His Gomastah also himsclf spoke to an interview with
Mr. Grant, in which be says that Mr. Grant, in so many words, avow -
ed that Ramcomul was the agent of the firm for the purchase of jute.
The Court below (I think most correctly ) for the reasons stated by
the learned Judge, entirely rejected this part of the Gomastal’s evi-
dence, as being untrue. This plaintiff further urged that, at any
rate, the defendants were prevented from now denying the agency of
Ramcomul, because they had so acted, previously to and during the
sale transactions, as to hold out to the world that Ramcomul was
their agent; nawmely that they knew he was assuming to be their
agent, and was so supposed to be in the Bazar, and yct they took
no steps to publish a denial. In my judgment, whatever may be the
value of the evidence as to the supposition of the dealers in the Bazar
(the defendants among the others ), there was nothing adduced to
show, or to raise the presumption, that this was brought home to the
knowledge of the defendants, or thdt they ought to have known it;
and without such knowledge, real ar constructive, no estoppel against
them can arise. Certainly the moment they knew that he, while
shipping the jute, was signing Custom Housc permits nominally as
their agent, they stopped him, although the cffect of his representa-
tion in this respect could hardly have injured them; and as there
can be no doubt that they, from the beginning of these transactions,
desired to escape having their credit pledged, it is mcredxb]e that
they should know of his holding himself out to dealers as their autho-
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rised Agent, and yet remain silent. Then it is said that Ramcomul
was, during the preceding two years, the agent of the defendants in
jute buying, and that & they had never given any notice of his
having ceased to be so, they could not now repudiate his ‘guthority.
On the other hand, the defendants say that no change in his pbsit.ion
with regard to them ever took place, and that he never was in any
way their agent, so that this head of estoppel reduces itself to the
question, whether or not he ever was at any time de facto the agent
of the defendants to purchase jute for them on credit.

Then what were his actual relations with the defendants? Were
they such as to constitute him their agent to pledge their credit in
this matter? Ramcomul’s evidence, and the accounts readered by
him to the defendants, show very clearly what his course of business
was. He used to buy in detail in the Bazar, collect the parcels, get
them packed, screwed, and then put on board ship. From time to
time, he made out an account putting down the cost of the jute in a
lump item, without specifying the dealers from whom came the seve-
ral parcels, which went to make it up; then he added lump items for con-
veyance, packing, screwing, &c., respectively; and finally, he added an
item for his own remuneration, calculated at the rate of 4 annas per
screwed bale., The total he charged against the defendants. Latterly,
at any rate, he was not paid the exact amount of their accounts, at
the time of rendering them or at any other time, but he was supplied
with funds by the firm, whenever he chose to apply for monecy for
the purpose of covering these charges, and he used to pay the
Bazar dealers by cheques on his own private banking account, quite
irrespective of the defendants, and without accounting to them in
reference thereto.

Mr. Grant, the then managing partner of defendants’ firm, says
that all this was done by Ramcomul, not as agent, but as himself
principal in accordance with contracts made with him by the firm; in
which it was agreed that he should supply the jute, and that he
should be paid for it all his costs out of pocket, coinciding with
the iteths (above-mentioned) together with a profit of 4 amnmas per
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screwed balc. He adds that Ramcomul was not in any way the
agent of the firm, and neither directly nor indirectly authorized to
pledge their credit. That he was not intended Jo have such?®
authorjty- 1 readily believe, and there would ;be no neccessary
implication of such authority if the facts were, as Mr. Grant
broadly states them, with reference to specific contracts of purchase
between the firm and Ramcomul. Contracts of purchase with such
peculiar stipulation in regard to pricc might no doubt Ye made,
but the same results are so much more naturally attributable to a
contract of agency, that any one relying on Lhe special contract,
ought to take carc to provide hiroself with unmistakeable evidence
on the point. Unfortunatcly, Mr. Grant was not cross-cxamined;
and in chief his statements arc most general; not a word of
explanation as to the times and océasions of these supposed contracts,
or as to what led to them ; while on the other hand, external
circumstances all favour the conclusion that the transactions between
the firm and Ramncomul were agency transactions. It is most difficult
to believe that Ramcomul was in any sense at arm’s length for the
firm in these matters. He succeded his brether in something that
bears very much the appearance of being an exclusive employment at
their hands; at any ratec he secems himself to have had no other
occupation than that of buying for the purpose of supplying them.
His constant reference to them with regard to prices, and the way in
which their investigation of his accounts became less and less minute,
bespeak his position as vne of trust, and arc most hostile to the
supposition that his rclation to the defendants was mercly that of
party in a series of contracts. On the whole, I cannot resist the
conclusion that he was in fact buying for the firm as their agent, on
commission of 4 annas per screwed bale.

In my view of the facts, the firm sent Ramcomul into the Bazar
to purchase for them, without any restriction as to ready money
purchases in contra-distinction to credit purchases, but with the
understanding that he should not pledge their eredit. They intended
his dealings in the Bazar to be those of & Baunian buying in reference
to the recoguized custom in that behalf, and probably made their

m
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peculiar arrangement with him, merely for the purpose of obtaining
a stricter hold over him, and perhaps securing cheaper bargains
than would be the case with a regular Banian.

There is no attempt tocontend that thisexpress prohibition ’against
pledging of credit ever became known to the plaintiff, and in the
absence of knowledge on their part of this fact, the defenaants cannot
avail themselves of their special directions to Ramcomul, after having
sent him into thc market to purchase, in what manner, either for
ready money or not, he thought best.

The sole question that remains then is, did the plaintiff, with his
eycs open, give credit to Ramcomul, and not to the defendants? The
Court below does not appear to have attached much importance to
this branch of the case, but having come after elaborate argument to
the defendants, and whether they authorized Ramcomul to pledge
their credit, most concisely says that he believes the plaintiff acted all
through optimd fide, and only trusted Ramcomul as the Agent of the
defendant. The learned Judge omits to give his reasons for this belief.

The evidence on this point is no doubt very slight. The Gomastah’s
own statement standing alone cannot be relied upon, because it is
admitted on all sides that he told a dircct lie, for the purpose of
making out that the contracts were made with the defendants, and
not with their agent. Ramcomul docs not touch it specially: he
confines himself throughout to saying that he acted as the defendants’
agent, and not as principal, and even had he gone further, his interest
in shifting the burden from himself to the defendants is so great, as
would have prevented his assertions from carrying any weight.

The dclivery reccipt, signed by Ramcomul for Messrs. Grant, Smith
& Co. does not help us either way, for the facts in the case of Palbyram
vs. Paterson, Boulnois 203 shew that receipts in the form these bear
are quite consistent with Banian transactions. The entries in the
plaintitf’s books are the sole direct evidence that we have to look to.
In them, the sales in question, are credited to the defendants, through
Ramcomul Mittor.  One book only was pfbduced, and that was of the
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pature of a journal It unfortunately wasnotin a shape to carry with
it the highest credit, for it consisted of a set of loose sheets strung to-
gether on a piece of twine, affording the greatest possible opportunity
to falsify* any item of accounts, if the desire to'do so existed.
"This was not fortified by any Ledger or other form of classified account.
Let us now look to the outside probabilities of the case. The evi-
dence seeths to me to favour the conclusion that Ramecomul was be-
having outwardly in the Bazar in all respocts, as if he were the de-
fendants’ Agent, in that enlarged form of the del credere Agent, who
is known in this city as Banian. As regards the present question,
it is, I think, quite immaterial, whether he was, as between himself
and the defendants, exactly in the position of a Banian or not. The
plaintiff’s Gomastah, after a superficial enquiry in the Bazar as to
the defendants’ mercantile existence, made, as I think, for the sole
purpose of satisfying himself that Ramcomul’s assumption of charact-
er was probably real, dealt with Ramcomul exactly as he would with
a Banian, without making any express stipulation, cither with Ram-
comul or his principals, that the usual custom in regard to credit
should not attach. The question before us is one of fact cntircly.
The judgment in 2 Boulnois,as I read it, is authority for saying that
in dealings of this character, the recognized custom is in the absence
of such an express stipulation as I have mentioned, conclusive ev-
idence that the vendor gave exclusive credit to the Agent. The
peculiarities of the trade in this country between European houses
and the Native dealers, so well and forcibly pointed out by M
Doyne, seem to me to demand that this should be so. The entrics in
the plaintiff’s book, without saying how far this can e relied on,
certainly do not go the length of suggesting any such express stipula-
tion, and T have no difficulty in concluding that there was none. Ou the
assumption then that Ramcomul was in the Bazar doing ncither more
nor less than what belonged to the character of a Banian, and was
not questioned in that respect on behalf of the plaintiff, I should be
satisfied that the plaintiff gave credit in these sales to Ramcomul
only, knowing that he was buying for the defendants ; and I should
not arrive at this conclusion merely as a legal construction from the
custom, for I think it is fairly justified by the plaintif’s conduct
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throughout. IIe never went near the defendants in the matter: Le
delivered to Ramcomul at his own place of business (where he had an
establishment paid by himself quite away and distinct from the de-
fendants) or to his order: he went there for payment: he took Ram-
comul’s own private cheques as payment: and finally, although he
knew that all connection betwcen Ramcomul and the dcfendant was
broken in the middle of June, he never applicd to the défendants in
any way until he sent them a lawyer's letter in reference to the
subject of this suit at the end of August. It is true that during part
of the intervening time, Ramcomul was being criminally prosecuted
by some third person, for having in another case falsely pretended that
he was Agent of the present defendants ; but I do not think this a
complete explanation of his silence. On the contrary, I am rather
disposed to think that it might be the institution of this prosecution,
which suggested to him the possibility of turning his claim from
Ramcomul himself to his principals.

As the issue of fact, which I have just been discussing, does not
appear to have claimed very specific attention from the Court of first
instance, I should feel less difficulty, than in most cases, in disposing
of it upon the written evidence which comes before us, and therefore
of relying upon my own conclusions from that evidence. But I have
already pointed out that in the chain of consideration, through which
I have been led, one assumed fact is all important, namely that Ram-
comul was unquestionably bearing himself in all respects towards the
plaintiff as a Banian would. Unfortunately the direct evidence to
this is very meagre, and I canpnot say that I differ from the Chicf
Justice in concluding as he does from the whole facts of the case, that
the plaintiffs knew all along that Ramcomul was not, in fact, a Banian,
and that they never dealt with him on that footing. If this be so,
there is an cnd of the primd fucic presumption as to credit which
arises from what I may term the custom of Banians, and without that
presumption, the cvidence is absolutcly insufficient to support the
defendants’ contention. The case thus becomes one of vendor on one
side, and the ordinary principal and agent on the other, and the
liability to pay rests primarily on the principal. Has the plaintift
sbifted this by his subsequent conduct ?
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There is no dispute as to the length of time which the plaintiff al-
lowed to elapsc before he in any way brought his claim to the notice
of the defendants, and there is also no doubt that long before this
notice rgached them, the defendants had closed, or ngarly closed their
accounts with Ramcomul, and had certainly paid him for the jute, in
respect of which this suit is brought. But the defendant was not led
to make this payment to his Agent by any laches of the plaintiff; on
the contrary, he avowedly made it without any regard as to whether
the plaintiff was or was not paid his claim.

There is, therefore, no legal rcason on this ground why the plaintiff
should not recover in this suit.
Appeal disnvissed with costs
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PRINCIPAL MATTERS

ARREST.

The Vice Admiralty Court has
no jurisdiction to arrest a British
ship on a claim for repairs, al-
though the owners may be colo-
pial subjects. Howrah Docking
Compuny vs. The « Jean Louis.”
p. 255.

BANIAN.

In the absence of a specific
contract, a European firm in
Jalcutta is not bound by a con-
tract with their Banian. Juggo-
bundoo Shaw vs. Grant, Smith
& Cou. p. 129,

BRITISH SUBJECT.

The Law allows a person the
right to cease to be a Hindoo or
Mahomedan in the fullest sense
of the wygrd, and to become a
Christian, and to claim for him-
self, and his descendants all the
rights and obligations of a British
subject. C. 8. Hogg, vs. William
Greenway and others p. 3.

COSTS,

A, having brought an action
against B, was allowed to with-
draw with leave to bring a fresh
, suit, and was also ordered to puy

the costs. Held, that the pay-
ment of the costs not having 1n
terms been made a condition
precedent to bringing a fresh suit,
the Court had no power to stay
proceedings on the ground that
the costs had not been paid
Held further, that the Court of
Appeal had no power to enter-
tain the question, as the order
was in the naturc of an inter-
locutory one, and thereforc not
within its jurisdiction. Chitto
Sheik and others, (Defendants)
Appellunts, vs. Kazee Muzzur
Hossain, (Pluintiff) Respondent.
P 212,

COVENANT.

The members of a Hindoo
family, jointly and severally in-
terested in a certain House and
prewmises, covenanted for them-
selves, their heirs, and exceutors
that the said House and premises
should never be partitioned, ex-
cept by the unanimous consent of
the contracting parties. Held by
the lower Court, and confirmed
on appeal, that whether valid or
not as rcgards partics represent-
atives by purchase, the covenant,
is binding upon thosg, who arc
personally parties to the deed.
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Ramdhone Ghose vs. Annund-
chunder Ghose. p. 93.

Hcld by the Court of first
instance and confirmed on appeal,
that a covenant in a lease for
years, to grant a new lease on the
expiration of the existing term,
under and subject to all covenants
as in the first lease contained, is
satisfied, if such new lease contain
the same covenants as the former
lease, except the covenant for
renewal. The Peninsular and
Oriental Steam Navigation Com-~
pany vs. Konwnoylall Dutt p. 217

CUSTODY.

According to Mahomedan Law
a Mother is entitled to the custo-
dy of her child, if such child be a
Male till it shall have attained
the age of 7 years, if such child
be a Female till it shail have
reached the age of Puberty. In
the Matter of Tayheb Ally an
Infant, p. 63.

EVIDENCE.
See—Practice.
EXCEPTIONS.

Exceptions to Master’s Report
S. M. Bumascondery Dossee vs.
Nilmoney Chunder and others
p- 198

EXECUTOR.

An Executorwillnotbe heldlia-
ble for devastavit, if the will was
so framed as to mislead him, and
he was not called upon to act
differently from his own views,
by any parties taking an intercst
under the Will. Hogg vs. Green-
way and ecthers, p. 3.
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HOONDEES.

When the analogy between
Native Hoondies and English
Bills of Exchange is complete the
English Law is to be applied.
Swmboonauth Ghose vs. Juddoo-
nauth Chatterjee. p. 259.

INFANT.
Sec—Custody.
INSOLVENCY.

Defendant, who had taken the
benefit of the Insolvent Act, was
sued by Plaintiff for a debt con-
tracted previously to his Insol-
vency, the debt not having been
entered in the Insolvent’s Sche-
dule at the time of his final dis-
charge. Held, Insolvent being a
trader, that under the provisions
of Sce G0 of the Indian Insol-
veney Act, taken in conncction
with 5 and 6 Vie. ¢. 122, the dis-
charge was good and valid, and
that subsequently acquired pro-
perty could not be attached for
any debt  discharged under the
Insolvency. W. Breté vs. Scho-
nerstedt. p. 1.

To an action brought, prosecut-
ed, or defended by the Official
Assignee, it cannot be objected
that such action was® brought,
prosecuted, or defended without,
leave first obtained from the
Jourt. Should, however, the Of-
ficial Assignee bring, prosccute,
or defend any such action with-
out leave first obtained from the
Court, he will do so at hi~ own
risk in regard to the matter of
costs.  John Cochrane, Official
Assignee and the Assigiee of
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the eslate and effects of E. D.
Latapie, an Insolvent vs. M. 8.
Owen p. 150.

The Agent of a Company or
private iindividual, who procures
and receives parcels for transmis-
sion by his employcers, or who by
his persgnal exertions obtains
passengers for their Dawk, al-
though he may be entrusted with
the receipt or price of carriage,
and is paid by commission, is not
a broker, or trader, within the
meaning of ‘he Insolvent Act.
In the Matter of Jumes Henry
Campbell un Insolvent. p. 177.

The annulling of the fiat con-
templated by the proviso of 11
Vie, c. 21, s 8, applics only to
cascs in which the original judg-
ment has been the result of
mistake of fact, misapprehension,
or frand. Tn the Matéer of Sveet-
narain Bysack, un Tasolvend.
p- 180.

INSURANCE.

[ ]

A Policy was effected upon o
quantity of piecc goods, parl in
bales, and part in cases. The
bales and cases were separately
enumerated, and scparatcly va-
lued in the body of the Policy,
but the gross total was made up.
Held that the words “frec from
particular average,” following di-
rectly upon the gross total, must,
be taken to apply to the whole
value of both lots, and not scpa-
rately to the bales, and scparately
to the cases.  Berrooppo Setty vs.
Hursnwll Ramchund, p. T4

Insurance,—Seca worthiness—
Abandonment—Total loss.  Hos-
vein Ibrahim Bin Johur vs. M-

tyloll, p. 107.

n

INTEREST.

Interest at the stipula.ted rate,
no matter how usurious, will be
awarded down w decree. The
rate at which subsequent Interest
is to be awarded 1is entircly in the
Court’s discretion. If a Plaintiff
has contracted to receive interest
at 12 per cent only, that rate
will be carricd down to decree,
but should he have contracted
for a highoer rate, 6 per cent. only
will be allowed. Dhunput Sing
Dogare vs. Shaik Golam Hadee,
p. 106. :

JURISDICTION.
See—Practice.
LIBEL.

A letter is written by order of
the Manager of a firm reflecting
upon the character of a profes-
sional man, and signed by him,
and handed over to a clerk to
copy in the ordinary way, in the
officc copy letter book, which is
open to all the members of the

firm. Held that snch instruc-
tions to copy amount to publica-
tion,  Heckford vs. Gulstin
P 274

LIEN.

To constitute a lien on any
property there must be a clear
agrecment, for the specific appro-
priation of the property, and
further the property must be in
the possession of the party who
claims the lien.  In the matter
of the clawim of Dadie Bibee.
Debnarain Bose vs. A o8, Lewsk.
p. 267.

= st



( 322 )

The master of a Ship has by
Statute Act I of 1859, Sec. 381
a lien upon the Ship for the re-
covery of wages due. In the
matter of the Burque Anne,

. 273.
LIMITATIONS.

The admission to a third party
in writing that a sum is due, is
not such an acknowledgment of
a debt, as to remove such debt
out of the statute of Limitations.
Persaud Doss vs. Denoncuth
Dey, p. 14.

MAINTENANCE.

A Hindoo father and son lived
joint in food and worship, but se-
parate in estate. Held that the
widow of the son has no legal
claim upon the father for main-
tenance. Rujjomoney Dossee vs.
Shibchunder Mullick, p. 103.

MARRIAGE.

The Marriage of an East
Indian, domiciled in Calcutta,

with the sister of his dcceased
wife, is not void under 5 and ¢
W.IV. c. 45. Dus Merces vs.
Coanes, p. 65.

MASTER AND SERVANT.

Master and Servant—Alleged
wrongful dismissal. Reid vs,
Scott Thomson and Co., “ Linvi-
ted”, p. 172.

Master and Servant—Special
contract—Alleged wrongful dis-
missal. Owen  Williums vs.
Great Eastern Hotel Company,
“ Limited” p. 166.

VVrong.ful dismissal—Master
and Servaut. Hamne vs. The Eus-

| tern Bengal Ruilway Company,
I p. 228
MOOKTEARS.

Rajahs and their Mooktears.
Nilmoney Sing Deo, (Rajah of
Pachete) vs.  Bullodeb Dutt,
p- 150.

|

NEGLIGENCE.

A sends a Hoondee by Post
to a Bank. The Bank presents it
for payment by one of its
servants B, who brings it back,
reporting that payment had been
refused. The manager of the
Bank, with the intention of
returning it to A, places it in an
envcelope scaled and  stamped,
which is laid upon the table
ready for the post, it being the
| custom of the Bank to post all
letters in that manner. The
Hoondee does not reach A, and
it afterwards appears that B
presented it for payment, the
following day and obtained cash
for it. Held that the Bank was
guilty of such neglect as to
render it liable to A for the
amount of the Hoondee. The

People’s Bank vs. Obburd, p. 57.
PRACTICE.

The represcntative of a deceas-
ed person may be sued in that
Court within the jurisdiction of
which the canse of action with
the deceased person arose.  Culeb
Ladd (pluwintiff,) appellant vs.
Parbutty Dossee, (defendant.)
aespondent, p. 18.

The proper course to be adopt-
ed by a third party desirous of
sctting aside an order of attach-
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ment, is not to eed by motion,
but to give notice of claim which
can then be investigated as laid
down in Sec. 246.

In thé event of a claimant ap-
pearing  for li)roperty attached,
the Court will in its discretion
postpong, all other business, and
give precedence to the hearing of
the claim. Rammanik Shaw vs.
Sheebram Pantool. p. 22.

A, who has no regular office,
but comes once or twice a week
from the Mofussil to a friend’s
house in Calcutta, and sees people
there on business, contracts with
B in Calcutta for the hire of
ccrtain  Cargo Boats. While
being towed by a Steamer, which
A had chartered according
to agreement, the boats when
beyond the jurisdiction of the
Court, sustain great damage by
reason of gross mnegligence on
the part of C whom A had
placed in charge. Held (1) that
the “cause of action” did not
arise in Calcutta; (2) that A
“carried on business ” in Calcutta
within the meaning of Sec. XIL
of the Charter; (3) that A. must
be held responsible to B for the
pegligence of C. Greeschunder
Bonnerjee vs. Collins, p. 79.

A case entered on the Unde-
fended Board can only be trans-
ferred to the Defended Board on
payment of the costs of the ad-
journment, if any, thereby occa-
sioned. Bindoomadub Mitter
vs. Woomeschunder Paul p. 86.

The Court will extend the pri-
vileges of Purdah to women,
who, though not Purdah, are not
accustomed generally to appear
before the public. Kistomohun

Mookerjee vs. S. M. Adarmoney
Dabee, p. 88.

In the event of a defendant
neglecting to furnish a written
statement, the Churt will examine
him as to the grounds of his de-
fence, and should it appear desir-
able that a written statement
should be put in, the case will be
adjourned for that purpose at the
expense of the defaulting party.
Ramrutton and Goberdhone Doss
vs. The Oriental Inland Steam
Navigation Company “Limit-
ed.” p. 89.

Service upon an attorney’s
clerk of an order directed to be
served upon an attorney is not
good service. Emaitlall Saligram
vs. L. A. Kidd, p. 46.

A party baving a permanent
residence at Dinapore, comes to
Calcutta, and recsides there
temporarily for the purpose of
carrying on a suit—Held that he
cannot, therefore, be said to dwell
in Calcutta within the meaning
of Section. XIL of the Charter.
Emritloll und another vs. L. A.
Kidd, p. 117.

English precedents are only to
be applied in India, after being
carefully weighed and tested with
regard to the customs and habits
of the people. Jugyobundo Shaw
vs. Grant Smith & Co. p. 129,

The Court will not issue a
Commission for the cxamination
of an Infant of tender years. In
the Matter of Sreemulty Beeno-
deeny Dossee, an Infant, p. 152.

ABplica.tions under Seces. 74
and 75, Act VIII, on the ground
first mentioned in Sec. 74, must
shew, at least, that the defendant
is about to leave the Jurisdiction
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with a view to avoid process, or
to delay the plaintiff in the pro-
secution of his suit. Evidence
sufficient toesupport this must be
adduced in all cases, Teenaram
ve. Ramrutton, p. 181.

In all suits under Act VIII,
the party on whom the burthen
of proof rests is entitled to begin,
whether such suits be of the na-
ture of suits in Equity, or of suits
at Common Law. Rammoney
Dossee vs. Brijololl Day, p. 182.

1n an application made under
Sec. 81, Act VIII, the Court
must be satisfied that a removal
of goods is being made, or about
to be made, with a view to evade
the execution of a decree in a
specific suit, though it is not nc-
cessary that the suit should be
actually commenced at the time
of therr removal. Ramnarain
Podder vs. Ezekiel Levy, p. 183.

A decree of the late Supreme
Court must be treated as a decree
of the High Court, and as sub-
ject to the provisions of Act
VIII, except so far as the applica-
tion of any provision of Act VIII,
would deprive a party of any
right or privilege, under the old

rocedure. In the Matter of

uddoosoodun Doss, a Prisoner
in the Great Jail of Calcutia,
p. 215.

Where good cause is shown
for non-appearance, the Court
‘ander Act VIII, may restore to
the Board a suit dismissed for de-
fault. Damodur Doss vs. Choonee
Bebee, p. 216.

Act VIII makes no provision
for compensation of Witnesses for
oss of time. Nawab Nazim of

Bengal vs. Rajak Prosono-
narain Deb Bahador, p. 236.

Where a contract is partly
printed and partly written, and
there is a conflict betwéden the
printed and written part, the
written part must be taken to
control the printed part. John
Carlisle and others vs. Nuthunul
Nowlucka and others, p. 242.

Where two prisoners are
charged with distinct offences in
the same indictment, the calling
of evidence on behalf of one does
not give the Crown a right of
reply upon the other. Regine
vs. Shaik Abbas and Munee-
rooddeen, p. 247.

A suit is not barred by the
Statute of Limitationsas against
parties added after the expiration
of the period allowed by law,
provided the plaint be filed
against the original parties prior
to the expiration of such period.
Issurepersaud vs. Urjoonloll and
others. p. 248.

The Court will not press hard-
ly upon a defendant who tenders
a reasonably substantial payment.
W. Grant vs. Radhakant Sen, p.
249.

The Court will not order a de-
fendant to furnish the plaintiff
with a list of documents till after
the plaintiff shall have filed his
written statement. John Ogle
vs. Thomas, p. 279.

The Court will not, except for
some very cogent reason, order
principal parties to leave the
Court during the hearing of a
case. Buddrenauth vs. lssurce-
persaud, 249.
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A plaintiff will not be allowed
to set up one case, and having
proved another, to ask for issues
to be raised to suit the proof, but
when a.Plaint and its preof ne-
cessarily lead to one or more
particular issues, it is the duty of
the Court, if these issues do mot
come by surprise on the defend-
‘ant, to raise such issues and to
give the relief thereon to which
the Plaintiff is entitled. Obhoy-
Churn Mullick vs. Womeschun-
der Paul, p. 263.

PRESCRIPTION.

The owner of a house cannot
by prescription claim to be enti-
tled to the free and uninterrupted
passage of a current of wind.
He canclaim no more air than
what is sufficient for sanitary
purposes. Barrow vs. Avcher, p.
125.

PRINCIPAL AND AGENT.

Principal and Agent—Extent
of authority. K. S, Rundle vs.
The Secretary of State, p. 26.

Principal and agent—Extent
of authority. Ross Johnson vs,
Secretary of State, p. 153.

SMALL CAUSE COURT.

The Court of Small Causes
under Act IX of 1850 and Act
XXVI of 1864, has no jurisdic-
{ion over suits of smaller value
than Rs. 500, on the ground only
of the cause of action having
arisen within the limits of Cal-
cutta. Lazarus vs. Victor, p.
258.

In a suit brought in the High
Court, where the plaintiff shall

recover less than 1,000 Rs, no
costs can be awarded, unless the

+ Judge shall certify, that the

action was fit to be brought in
the High Court, by reason of the
difficulty, novelty, or general im-
portance of the case, or of some
erroneous course of decisions in
like cases in the Court of Small
Causes. Hurranchunder Gan-
gooly vs. Shibchunder Mitter, p.

237.
SHAREHOLDER.

Defendant applied for 100
shares in a Company, and on
their being allotted to him paid
Rs. 1,000 deposit. His name
was placed upon the Register
of shareholders, but he refused to
sign the articles of association.
Held that hc was not liable as a
shareholder. Goosery Cotton Mills
Company Limited vs. James
Steel., p. 238.

SHIP.
See.—~—Arrest—Lien.
TESTAMENT.

The Wills’ Act XXV, of 1838
applics to the Wills of East In-
dians, whether domiciled within
or beyond the Testamentary
Jurisdiction of the High Court.
Ilogg vs. Greenway, p. 3.

A Bequest by a Roman Catho-
lic of Portuguese descent, born
and domiciled in Calcutta, for,
the performance of masses, is not.
a gift to superstitious uses. Das
Merces vs. Cones, p. 6.

TIME BARGAIN.

Time Bargain.—Failure to take
delivery—Act. XXI of 1848,
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Mohendronauth Mitter vs. Koy-
lasnauth Bamnerjee, p. 121,

TRADE MARKS,

The ground upon which a per-
son is restrained from using an-
other’s trade mark is, that he is
gaining an advantage by the use
of a particular trade mark, which
is the property of another. It is
not necessary to prove intention-
al fraud, or to shew that persons
have been actually decejved. It
is sufficient, if the Court be satis-

fied, that the rexemblance is such
as would be likely to cause the
one mark to be mistaken for the
other. Ewing and Co. ve. Grant,
Smith and Co., p. 185. °

VICE ADMIRALTY.
See.—Arrest—Lien.
WITNESSES.
See.—Practice.
WRITTEN STATEMENT.
See.—Practice.
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